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Letter to the editors

For a truly realistic theory of law

A realistic doctrine of the sources builds on experience,
but recognises that not all law is positive,
in the sense of “formally established”.

(Ross 1958: 101)

Andrej Kristan pointed out to me that, in some of my recent work, a reversal
of the commonly established relationship between legislation and adjudication
emerges.!

Indeed, mainstream theory - a mix of positivism and legal realism - tends to
reduce law to legislation, and adjudication to an interpretation of law. Instead,
in my recent work, this relationship is reversed: the main function of law is
adjudication, while legislation becomes mainly a way to control and limit adju-
dication.2

Andrej asked me to outline briefly the contours of this inversion, which
I shall label, self-ironically, a truly realistic theory of law. However, readers
should expect neither a sketched nor a fully-fledged theory; in what follows, I
shall strive only to show whether it is possible.

1 GENERAL JURISPRUDENCE

First, one has to ask what general jurisprudence (allgemeine Rechtslehre) is,
or rather: what is it that legal theorists really do? They essentially do two things
which are not mutually exclusive; in any single theory, both are present, and
their extent is primarily determined by the university environment in which
theoreticians work.

1 See Barberis 2015 and Barberis 2016. I thank Andrej for this observation, for which I take full
responsibility, even more than for the invitation to contribute to Revus.

2 A similar famous reversal is found in Gray 1909: 78-79: “judges’ decisions are the law,
legislation is only the main legal source”. Cf. also Guastini 2015: 45: “the law is a set of norms
in force [...] applied [...] by law-applying agencies”
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Those who cultivate jurisprudence as the general part of private or criminal
or constitutional law tend to conceive it as a continuation of legal dogmatics on
a higher abstraction level, that is, as an analysis of the language used by legal
scholars to study and interpret law. This first type of theory has obvious advan-
tages, particularly if compared with a philosophy of law of a more speculative
kind. But it tends to overestimate the role of legal dogmatics, central in conti-
nental legal culture, and to adopt its cognitive horizon. For example, it adopts
ethnocentrism: the tendency to consider the concepts handled by continental
legal dogmatics to be universal.

On the other hand, those who cultivate general jurisprudence as a subject in
its own right, however, tend to conceive it as a historical and comparative study
of both law and those phenomena that have performed the same functions in
different ages and cultures. To the tools of logic and language, indispensable
in any research, this second type of theory adds those proper to the social sci-
ences, such as history, sociology, political science, economics, including their
respective epistemologies. Compared to the first type of approach, this latter is
more general, because it aims to give an account of more phenomena, and less
abstract, because it distinguishes more carefully between their historical and
cultural specificities.

A truly realistic theory of law is primarily a theory of the latter type. It is
more general precisely because it focuses upon adjudication: the function of
settlement of disputes which is more general than legislation.3 But it is less ab-
stract because it distinguishes between different shapes and aspects of adjudica-
tion, of which statutory interpretation is only one. As we shall see in the next
section, this looks like a further extension, in a realistic and evolutionary sense,
of legal positivism.

2 POSITIVISM, REALISM, EVOLUTIONISM

The current dominant jurisprudential approach, as has been mentioned, is
already an extension, in a realistic sense, of the tradition of theoretical studies
called legal positivism.4 A truly realistic theory is a further extension of this
dominant approach in a realist and even evolutionary sense. But in what sense
positivist, realist and evolutionist?

3 See Raz (1979: 105): ‘the existence of norm-creating institutions, though characteristic of
modern legal systems, is not a necessary feature of all legal systems, while ‘the existence of
certain types of norm-applying institutions is.

4 Cf. paradigmatically Leiter 2007. A tradition of research connects theories and doctrines
linked by historical rather than conceptual associations.
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By legal positivism I mean the theory of positive, social, and actual law, as
such distinct from critical morality as mainly practiced by the millennial natu-
ral law tradition. For legal positivists — who started working after the conti-
nental codification of law - positive law and positive morality, but also custom
and religion, are distinct phenomena and yet connected in a variety of ways
depending on the period and the culture. In ancient times, and in non-Western
cultures, they often had no names to distinguish between them; in the West and
after the codification, however, distinguishing between them becomes essential.

Legal realism is a form of positivism which favours adjudication over leg-
islation. Today, there is no theory of law that does not recognise the judicial
production of law, especially in the form of interpretation, often regarded as ju-
dicial legislation. A radically realistic theory of law considers adjudication - the
resolution of disputes, bringing justice to the parties - to be a function which
is more general and essential than legislation, which becomes mainly a way to
control the former.

Legal evolutionism is, finally, a further extension of the positivist and re-
alist traditions which criticises creationism, that is, the tendency to attribute
phenomena to the will and planning of one or more creators. Biological evolu-
tion may, after all, also depend on human acts. Think, for example, about the
crossbreeds hybridised by farmers, or about the projects of genetic engineers.
However, no one would say that breeders or genetic engineers create life, while
it has been said that the world was created by God, or law by the legislator or the
judges themselves.

Of course, compared to biology, law depends more on acts of human pro-
duction. But you cannot reduce law to the mere sum, or to the individual ef-
fects, of each of them. Neither legislators nor judges can claim to create law,
but only to take part in its production, participating in what North American
theorists call the legal process. Law itself is not a mere set of rules, but their sys-
tem or order. Like all systems, law also has emergent properties properties (see
§5), properties additional to those of its individual parts, and determined by the
evolution of the relations between them.5

3 THE DOCTRINE OF SOURCES

While theorists of the second type identified in §1 deal with the social sourc-
es of law, albeit in a sense broader than that theorised by Joseph Raz, the first
type deal with the formal sources, those studied by legal dogmatics, especially
of the continental kind. After the French Revolution, in particular, this type of

5 The idea, although not the term, dates back to the System of Logic (1843) by John Stuart Mill.
For an application of the concept to European law, cf. Ferrera 2016: 94.
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theory embraced the narrative of the origins of law, and the doctrine of sources
typical of continental legal dogmatics.

According to this doctrine, every legal order has a political origin: it is born
in a creative act of a constituent power, attributed to the people, who establish
the legislative power and, through it, all the other constituted powers. All law
is, then, produced by formal sources of a legislative kind - the Constitution,
statutes, bylaws — already hierarchically ordered according to the power that
produces it. Other sources of law - custom, dogmatics, case-law in civil law
systems — are not formal but “cultural’, that is, useful only for the purpose of
supplementing, commenting, or applying the formal sources.

This doctrine also aims at generality: even common law is, in fact, depicted
in this way by English legal positivists. The Norman conquerors of England,
as some sort of constituent power avant la lettre, instead of legislating directly,
would set up royal courts, which have since produced common law. This, in
turn, was conceived by English positivists, from Thomas Hobbes onwards, as
some sort of judicial legislation, although it, in fact, took place before parlia-
mentary legislation.

A truly realistic theory of law tells a different story and draws different con-
sequences from it. There have always been, in the West, dispute settlement bod-
ies, called to do justice between parties, called referees, judges or courts. The
English monarchs, much like the continental ones, only set up new ones, which
have prevailed over the other courts in a process of institutional selection. They
were, in fact, more efficient, supported by the central government and, in hav-
ing assigned a decisive role to the jury, even mimicked, in the English case, local
justice.

Within this other narrative, legislation has prevailed over other sources of
law because it was applied by royal courts, because it was codified and finally
because it was legitimised by the democratic ideology of the constituent power.
An authentic (cognitive) theory of sources, however, does not have to neces-
sarily reproduce the continental (normative) doctrine. Such a theory is obliged
to explain the pervasive role played so far by legislation even in common law
systems, but also to give an account of the other legal sources actually used by
courts. The best approximation to this theory of sources is found in Alf Ross.

4 THE THEORY OF SOURCES

The theory of sources built on the constituent power requires that any rule,
to be called juridical, must be produced by a body authorised to do so by a su-
perior rule. This requirement can obviously not hold for the same constituent
power without triggering an infinite regress: as such the constituent power must
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be conceived of as an original fact, or as a revolutionary act, or as an extra or-
dinem source, or the like. But such a requirement does not by itself explain the
judicial application of additional sources: custom, doctrine, case law, implicit
norms, foreign norms not expressly incorporated, etc.

As a matter of fact, the theory sketched by Ross in chapter three of On Law
and Justice (1952/58) lists four main sources of law, of which at least three are
not produced by normative authorities authorised by a superior rule and are as
such different from statutory law. As Ross himself puts it, ‘[a] realistic doctrine
of the sources builds on experience, but recognises that not all law is positive, in
the sense of “formally established”.

Here I report Ross’s list in reverse order - i.e., from reason or tradition to
legislation, through custom and precedent — emphasising the realistic traits of
the list, while pointing out its creationist residues. The main realistic feature is
the characterisation of sources as simple materials used by judges in adjudica-
tion. The creationist residue, however, consists of metaphors applied to such
materials by Ross: reason and tradition are treated as raw materials, custom and
precedent as semi-finished products, and legislation as the finished product.”

The first type of source is reason, or rather tradition: a “free” source or simple
raw material that the judge can mould as she wishes. It is questionable wheth-
er reason or tradition can be labelled as sources as such, given that they were
often merely required to prove the legality of other sources, such as custom.
It is nonetheless true that, for many centuries, courts or juries, and especially
English ones, have produced “free” law of this kind considered to be reason-
able, traditional and non-arbitrary because it has been produced by a few royal
judges united by a shared culture.

The second type of source is legal custom, distinguished with difficulty from
non-legal custom. The main distinguishing criteria used are substantive, in-
cluding compliance with reason and tradition, or formal, such as application
by courts. Ross combines the two types of criteria considering customs that
emerged in the areas regulated by law, in particular judge-made, to be legal.

The third type of source, which originated from the first two, is judicial
precedent, which stood out as such when the House of Lords declared itself
bound to its own precedents, much like the way in which continental courts
were subordinate to codes. Today, even in common law countries, there may be
no matter which is not regulated by statutes, but this does not diminish the role

6 See Ross 1958: 100-101. Immediately before this, one can read: “The term “positivism” is
ambiguous. It can mean both “which builds on experience” and “what is formally established””

7 See Ross 1958: 76-77: ‘Metaphorically speaking, we can perhaps say that legislation delivers a
finished product, immediately ready for use, while precedent and custom deliver only semi-
finished product, which have to be finished by the judge himself, and “reason” produces only
certain raw materials from which the judge himself has to fashion the rule he needs’
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of precedent as a source of law. Even the application of law, in fact, produces
precedents that are binding for future judges.

The fourth and final type of source is legislation itself, a form of law so para-
digmatic by now that it almost makes any other form inconceivable, and still
so widespread that it must be, in turn, divided at least into constitutional, par-
liamentary and administrative (or regulatory) legislation. For a truly realistic
theory of sources of law, however, it is essential to make a correction, level criti-
cism at and update Ross’s 1958 text.

The correction stresses that even legislation is never a finished product. As
shown by Ross in chapter four on interpretation of On Law and Justice, legisla-
tion is a product which is somewhat more finished than custom and precedent,
but still subject to judicial interpretation. Also, the application of legislation is
not necessarily always more predictable than the application of precedent. In
fact, its predictability depends on many factors besides legal drafting: the or-
ganisation of the judiciary, the political context, the degree of social pluralism,
etc.

The criticism notes that if the primacy of legislation over adjudication de-
pends on the democratic “dignity” of the first, then it runs the risk of growing
dim. After all, already in the nineteenth century, the main type of legislation was
not the parliamentary statute, but the code, i.e., an “aristocratic” source, since it
is produced by legal scholars. Today, moreover, legislation through parliamen-
tary initiative is a minority compared to the legislation enacted on government’s
initiative, a type of law which is more technocratic and autocratic than demo-
cratic. Not surprisingly then, checks over this type of law are guaranteed not as
much by democratic parliaments (which are nowadays often controlled by the
executive power itself), but rather by supreme or constitutional courts, which
are legitimised only by the enforcement of rights.

The update, finally, notes that parliamentary legislation is no longer the su-
preme source of law. In nation states, legislation is subject to the constitution,
which is considered to be true law and not just positive moral, as John Austin
thinks, precisely because it too is applied by constitutional and ordinary judges.
In many countries, and especially in the European Union, domestic legislation
is also subject to the constraints of international law. And the legality of this lat-
ter also depends on formal criteria less than it does on its effective enforcement
by courts, both domestic and international.

5 THE “CRISIS” OF SOURCES

The reversal of the roles of legislation and adjudication that characterises
our truly realistic theory is documented by one last phenomenon: the so-called
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“crisis” (of the doctrine) of sources. Produced by the French Revolution and
legitimised by the democratic ideology of the constituent power, this doctrine
establishes which sources are to be applied by courts and which not. After a
failure of experiments, such as the référé législatif, it was impossible to prevent
judges from interpreting or supplementing these sources. But it was decided
that they should apply recognised sources, from which case law itself was ex-
cluded.

The mainstream theory of law is still based on this compromise: judges may
interpret only sources established by the constituent power or by the legisla-
tor. The crisis (of the doctrine) of sources, however, forces us to reconsider this
compromise. Great constitutional and international supreme courts, in fact,
also bestow on themselves the power to choose their sources. In particular, they
promote to the rank of supreme sources normative materials that were not pre-
viously considered to be formally legal, and redefine the hierarchical relation-
ships between them and formal sources.8

This has happened many times since Marbury vs. Madison (1804), and in
cases far more doubtful than the US Constitution. European treaties have been
interpreted as foundational documents of the European Community; the pre-
ambles of some constitutions have been assimilated into the French bloc de con-
stitutionnalité; fundamental laws were used as Israel’s constitution, etc. The ef-
fects of these decisions — an example of the emergent properties of legal systems
(cf. §2) - are sometimes still labelled as the crisis of sources, although, overall,
constitutional dogmatics has by now taken note of the phenomenon.

However, the most radical legal realism itself, represented by such continen-
tal law theorists as Michel Troper and Riccardo Guastini, manifests a curious
ambivalence towards the crisis (of the doctrine) of sources. On the one hand,
they were amongst the first to have highlighted the phenomenon and often
draw the very same conclusions that a truly realistic theory could draw, as we
are about to see. On the other hand, they argue that the aforementioned deci-
sions are often little or not motivated at all, and when they are, Troper accuses
them of committing a constitutionalist fallacy.?

There is, in this resistance, a residue of continental formalism; perhaps they
both confuse the continental doctrine of sources with an authentic general the-
ory of sources because they are legal theorists of the first type and as such in the
wake of Hans Kelsen. Yet Guastini draws from the so-called crisis of sources
- in fact, from the mere evolution of their relationships — the same conclusion
that a truly realistic theory would draw. Evidently, supreme sources and their
hierarchy are fixed in the final instance by constitutional adjudication.10

8 This is the gist of the thesis defended in Pino 2011.
9 See Troper 2005.
10 See Guastini 2008: 124-125.
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A few more words, in closing, about the fear that a truly realistic theory of
law, in spite of its cognitive character, might obliquely legitimate the so-called
government of courts.

Firstly, “government of courts” is a contradiction in terms. Adjudication is
structurally distinct from government, because adjudication can be exercised
only negatively, on someone else’s initiative. Accordingly, adjudication can, at
best, control someone else’s government, and not exercise it in person.

But then, and most importantly, the system of precedents by courts works
a bit like Willard Quine’s theory of knowledge. On the fringe, or if you want
on the high levels of constitutional and international law, there are sometimes
spectacular changes caused possibly by a single “big decision”. But in the great
body of judicial practice, or on the lower floors of civil, criminal and adminis-
trative law, changes of a given rule require more decisions to set a precedent and
are much slower, gradual and interstitial.

Mauro Barberis
Professor of Legal Philosophy at the
University of Trieste (Italy)

Translated into English by
Paolo Sandro
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Carta a los Directores

Para una teoria realmente realista del
derecho

Una doctrina realista de las fuentes del derecho se apoya
en la experiencia, pero reconoce que no todo el derecho es derecho
positivo en el sentido de "formalmente establecido”.

(Ross 1963: 98)

Andrej Kristan me ha hecho notar que en algunos de mis recientes trabajos
se advierte una inversion de la relacién comunmente instituida entre la legisla-
cion y la adjudicacion.!

En efecto, la teoria mainstream —un mix de positivismo y de realismo juridi-
co- tiende a reducir el derecho a la legislacion y la adjudicacion a la interpreta-
cion de la ley. En los trabajos antes referidos, en cambio, la relacion se invierte:
la funcién principal del derecho es la adjudicacion, mientras la legislacion de-
viene mayormente en un modo de controlar y limitar a aquella.2

Andrej me ha pedido delinear, en pocas paginas, los contornos de esta inver-
sidn que, auto-ironicamente, etiqueto teoria realmente realista del derecho. Pero
no espere el lector de Revus una teoria, ni bosquejada ni plenamente desarrolla-
da; en lo que sigue me esforzaré solamente de mostrar tal posibilidad.

1 TEORIA DEL DERECHO

Ante todo, hay que preguntarse ;qué es una teoria del derecho? (general ju-
risprudence, allgemeine Rechtslehre), o mejor: ;qué hacen realmente los tedricos
del derecho? Mi respuesta es que ellos hacen esencialmente dos cosas, que no

1 Véase Barberis 2015 y Barberis 2016. Agradezco a Andrej por esta observacion, de la que
asumo toda la responsabilidad, y mas atn por la invitacion a colaborar en Revus.

2 Una inversién similar se encuentra notoriamente en Gray, 1909: 78-79: las decisiones de
los jueces constituyen the law, mientras la legislacion es sdlo la principal legal source. Véase
también Guastini (2015: 45): «the law is the set of norms in force [...] applied [...] by law-
applying agencies» [«el derecho es un conjunto de normas vigentes [...] aplicadas [...] por los
organos de aplicacion juridica» (Nota del traductor)].
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son reciprocamente excluyentes y que se encuentran en cada teoria; la medida
de la una y de la otra es determinada sobre todo por la organizacion curricular
en las universidades en las que el tedrico opera.

Quien cultiva la teoria del derecho como parte general del derecho priva-
do, o penal, o constitucional, tiende a concebirla como una continuacién de la
dogmatica juridica en un nivel de abstracciéon mas alto: como un analisis del
lenguaje utilizado por los juristas para estudiar e interpretar el derecho. Este
primer tipo de teoria tiene evidentes ventajas, particularmente si se la confronta
con la filosofia del derecho especulativa. Pero tiende a sobrevalorar el papel de
la dogmatica juridica, central en la cultura juridica continental, y a hacer suyo
el horizonte cognoscitivo. Por ejemplo, adopta el etnocentrismo: la tendencia a
considerar, como universales, los conceptos manejados por la dogmatica juri-
dica continental.

Quien cultiva la teoria del derecho como materia en si misma, en cambio,
tiende a concebirla como un estudio histérico y comparativo del derecho y de
los fenémenos que desempenian las mismas funciones en las distintas épocas
y culturas. A los instrumentos de la ldgica y de la lingiiistica, indispensables
en cualquier investigacion, este segundo tipo de teoria agrega aquellos de las
ciencias sociales como la historia, la sociologia, la ciencia politica, la economia,
como también sus respectivas epistemologias. En comparacién con el primer
modelo tedrico, el segundo es mas general porque busca dar cuenta de mas
fendmenos; pero menos abstracto, porque distingue mejor sus especificidades
histéricas y culturales.

Una teoria realmente realista es predominantemente una teoria del segundo
tipo. Es mas general precisamente porque esta centrada en la adjudicacion: el
modo de componer las controversias mas general de la legislacion.3 Pero a su
vez es menos abstracta porque distingue diversas formas y aspectos de la adju-
dicacidn, de los cuales la interpretacion de las leyes es sélo una de tantas. Como
veremos seguidamente, esta teorfa se presenta como una ulterior extension, en
el sentido realista y evolucionista, del positivismo juridico.

2 POSITIVISMO, REALISMO, EVOLUCIONISMO

La teoria del derecho dominante, se ha dicho, es hoy en dia una extension
(en sentido realista) de la tradicion de estudios tedricos denominada positivis-

3 Véase Raz (1985: 138): «La existencia de instituciones creadoras de normas, aunque
caracteristicas de los sistemas juridicos modernos, no son un rasgo necesario de todos los
sistemas juridicos; pero la existencia de cierto tipo de instituciones aplicadoras de normas si
lo es».
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mo juridico. Una teoria realmente realista es una ulterior extension en sentido
realista y también evolucionista de la tradicion dominante. Pero positivista, rea-
lista y evolucionista ;en qué sentido?

Por positivismo juridico me refiero a la teoria del derecho positivo, social,
efectivo, distinto de la moral critica predominantemente ejercida por la mile-
naria tradicion iusnaturalista. Para los tedricos iuspositivistas (aquellos que co-
menzaron a operar después de la codificacion continental del derecho), derecho
positivo y moral positiva, pero también costumbre y religion, son fenomenos
distintos aunque conectados en modo diverso segtn la época y la cultura. En
la antigliedad, y en las culturas no occidentales, a menudo ni siquiera existen
los nombres para distinguirlos; en Occidente y después de la codificacion, en
cambio, distinguirlos se ha convertido en algo esencial.

El realismo juridico es la forma de positivismo que privilegia la adjudicacion
respecto a la legislacion. Hoy en dia no hay teoria que no reconozca la creaciéon
judicial del derecho, especialmente bajo la forma de interpretacion, a menudo
considerada como legislacion judicial. Pero una teoria del derecho radicalmen-
te realista, en cambio, considera a la adjudicacién -esto es, la composicion de
las controversias, la administracion de justicia- como una funcién mas general
y esencial de la legislacion (que deviene sobre todo en un mecanismo para con-
trolar a la primera).

El evolucionismo juridico, por ultimo, es la ulterior extension de las tradi-
ciones positivista y realista que critica el creacionismo: la tendencia a atribuir
los fendmenos a la voluntad y al disefio de uno o varios creadores. También la
evolucion bioldgica, después de todo, puede depender de actos humanos: pién-
sese en los cruces de razas realizados por los ganaderos, o en los proyectos de
los ingenieros genéticos. Pero nadie diria que los ganaderos o los ingenieros
genéticos crean vida: se dice mas bien que el mundo fue creado por Dios, o que
el derecho es creado por el legislador o por los mismos jueces.

Ciertamente, comparado con la biologia, el derecho depende mas de actos
de produccién humana. Sin embargo, no es posible reducirlo a la mera suma o a
los diferentes efectos de cada uno de esos actos. Ni legisladores ni jueces pueden
tener la pretension de crear derecho, sino tan s6lo de contribuir a su produc-
cién participando en aquello que los tedricos norteamericanos llaman el legal
process. El derecho mismo no es un mero conjunto de normas, sino su sistema u
orden. Y como todos los sistemas, también el derecho tiene propiedades emer-
gentes (véase § 5), propiedades adicionales a las de sus partes, determinadas por
la evolucién de las relaciones entre ellas.5

4 Cfr. paradigmdticamente Leiter 2007. Una tradicién de investigacion conecta teorias o
doctrinas ligadas por conexiones que son mas historicas que conceptuales.

5 Laidea, pero no el término, se remonta al System of Logic (1843) de John Stuart Mill. Para una
aplicacion del concepto al derecho europeo, cfr. Ferrera 2016: 94.
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3 DOCTRINA DE LAS FUENTES

Mientras que los teéricos del segundo modelo distinguido en el apartado § 1
se ocupan de las fuentes sociales del derecho, aunque en un sentido mas amplio
de lo teorizado por Joseph Raz, los del primer tipo se ocupan especialmente de
las fuentes formales estudiadas por la dogmatica juridica continental. Después
de la Revolucion Francesa, en particular, este tipo de teoria ha hecho suya la
narracion de los origenes del derecho asi como la doctrina de las fuentes, tipica
de la dogmatica juridica continental.

Segtin esta doctrina, todo derecho tendria origen politico: naceria de un acto
creador del poder constituyente, atribuido al pueblo, que instituiria el poder
legislativo y, a través de este, a todos los demas poderes constituidos. Todo el
derecho, pues, seria producido por fuentes formales de tipo legislativo —consti-
tucion, leyes, reglamentos- jerarquizados segun el poder que lo produce. Otras
fuentes del derecho —costumbre, doctrina, la misma jurisprudencia del civil
law- serian no formales, sino “culturales” ttiles solo para integrar, comentar o
aplicar las fuentes formales.

Pero esta doctrina también pretende la generalidad: el common law, en efec-
to, también ha sido caraterizado asi por los positivistas juridicos ingleses. Los
conquistadores normandos de Inglaterra, especie de poder constituyente avant
la lettre, en lugar de legislar directamente habrian instituido cortes regias, que
han producido el common law. Esto, a su vez, ha sido concebido por los mismos
positivistas ingleses, a partir de Thomas Hobbes, como una especie de legisla-
cién judicial, aunque de hecho anterior a la legislaciéon del Parlamento.

Una teoria del derecho realmente realista relata una historia diferente y ex-
trae consecuencias diferentes. Siempre ha habido, en Occidente, drganos de
composicion de controversias, llamados a administrar justicia entre las partes,
denominados arbitros, jueces o tribunales. Los monarcas ingleses, como los
continentales, s6lo instituyeron nuevos 6rganos que prevalecieron sobre los de-
mas en un proceso de seleccion institucional. Estos eran mas eficientes porque,
de hecho, eran apoyados por el poder central, y en el caso inglés emulaban tam-
bién la justicia local, otorgando un papel decisivo a la judicatura.

En esta otra narracion, la legislacion ha prevalecido sobre otras fuentes del
derecho porque primero fue aplicada por las cortes regias, porque después fue
codificada y, por ultimo, porque fue legitimada a través de la ideologia demo-
cratica del poder constituyente. Una auténtica teoria (cognoscitiva) de las fuen-
tes, por otra parte, no debe necesariamente reproducir la doctrina (normativa)
continental. Ella esta obligada no sélo a explicar el rol penetrante que ha ju-
gado la legislacion en los sistemas del common law, sino también a dar cuenta
de otras fuentes juridicas efectivamente utilizadas por los tribunales. La mejor
aproximacion a esta teoria de las fuentes se encuentra en Alf Ross.
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4 TEORIA DE LAS FUENTES

La doctrina de las fuentes construida sobre el poder constituyente preten-
de que toda norma, para poder decir que es juridica, haya sido producida por
una autoridad normativa habilitada por una norma superior para producirla.
Obviamente este requisito no puede valer, sin desencadenar un recurso al in-
finito, para el mismo poder constituyente (concebido como hecho originario,
acto revolucionario, fuente extra ordinem, y similares expresiones). Pero este re-
quisito, de hecho, no explica la aplicacion judicial de fuentes juridicas adiciona-
les: costumbre, doctrina, jurisprudencia, normas implicitas, normas extranjeras
que no son objeto de reenvio, etc.

De hecho, la teoria esbozada por Ross en el tercer capitulo de On Law and
Justice (1952; 1958) enumera cuatro principales fuentes del derecho, de las cua-
les al menos tres no son producidas por autoridades normativas habilitadas por
una norma superior (y diferentes, por tanto, del derecho legislativo). Lo decla-
ra apertis verbis el mismo Ross: «A realistic doctrine of the sources builds on
experience, but recognises that not all law is positive, in the sense of “formally
established”».6

A continuacion transcribiré el listado de Ross en orden inverso al suyo —esto
es, de la razén o tradicion a la legislacion, pasando por costumbre y preceden-
te— enfatizando los rasgos realistas del listado y sefialando los residuos creacio-
nistas. El principal rasgo realista es la caracterizacion de las fuentes como sim-
ples materiales usados por los jueces en la adjudicacion. El residuo creacionista,
por otro lado, consiste en metaforas aplicadas por Ross a tales materiales: la
asimilacion de la razén y la tradiciéon como materias primas, de la costumbre y
del precedente como productos semi-elaborados, y de la legislaciéon como pro-
ducto acabado.”

El primer tipo de fuente es la razon, o mas bien la tradicion: fuente “libre” o
simple materia prima que el juez puede modelar como quiera. Pero es dudoso
que la razén o la tradiciéon puedan etiquetarse como fuentes en cuanto tales: a
menudo han sido solo requisitos de la legalidad de otras fuentes, como la cos-
tumbre. Aunque bien es cierto que, durante largos siglos, los tribunales o juzga-
dos, especialmente ingleses, produjeron un derecho “libre” de este tipo, que fue

6 Véase Ross (1963: 98). Poco antes, en efecto, se lee: «La palabra “positivismo” es ambigua.
Puede significar tanto “lo apoyado en la experiencia” como “lo que estd formalmente
establecido’».

7 Véase Ross (1963: 75): «hablando metaféricamente, podemos quiza decir que la legislacion
entrega un producto terminado, listo para ser utilizado, mientras el precedente y la costumbre
solo entregan productos semi-manufacturados que tienen que ser terminados por el propio
juez, y la “razén” solo produce ciertas materias primas a partir de las cuales el propio juez
tiene que elaborar las reglas que necesita».
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considerado razonable, tradicional y no arbitrario al haber sido producido por
unos pocos Jueces Reales unidos por una cultura compartida.

El segundo tipo de fuente es la costumbre juridica, distinguida con dificulta-
des de la costumbre no juridica. Los principales criterios distintivos adoptados
han sido sustanciales, entre los cuales esta la conformidad con la razén y la tra-
dicién, o puramente formales, como la aplicacion por parte de los jueces. Ross
combina los dos tipos de criterios considerando como juridicas a las costum-
bres formadas en ambitos regulados por el derecho, de tipo judicial.

El tercer tipo de fuente, originado por los dos primeros, es el precedente
judicial, que se distinguié de aquellos cuando la House of Lords se declard vin-
culada a sus propios precedentes, del mismo modo que los jueces continen-
tales estaban subordinados a los cddigos. Actualmente, también en los paises
del common law, tal vez no haya materia que no esté regulada por las leyes; sin
embargo, esto no reduce el papel del precedente. También la aplicacion de la ley,
en efecto, produce precedentes vinculantes para los jueces posteriores.

El cuarto y tltimo tipo de fuente es la misma legislacion: forma de derecho
tan paradigmatica que vuelve casi inconcebibles a las otras, y sin embargo tan
altamente difusa que necesita ser dividida, al menos, en legislacion constitucio-
nal, parlamentaria y administrativa (o reglamentaria).

Por lo demads, para una teoria realmente realista de las fuentes del derecho
es indispensable aportar una correccion, una critica y una actualizaciéon con
respecto al texto de Ross, que data de hace casi sesenta afios.

La correccion subraya que ni siquiera la legislacién es un producto acabado
en absoluto. Como muestra el mismo Ross en el cuarto capitulo de On Law and
Justice (sobre la interpretacion), la legislacion es solo un producto mds acabado
que la costumbre y el precedente, pero también sujeto a interpretacion judicial.
Esto no significa que la aplicacion de la ley sea siempre mas previsible que la del
precedente. Su previsibilidad depende de muchos factores ulteriores a la elabo-
racion de las leyes: organizacion de la magistratura, contexto politico, grado de
pluralismo social, etc.

La critica observa que la primacia de la legislacion sobre la adjudicacién no
puede depender de la “dignidad” democratica de la primera, sin correr el riesgo
de oscurecerse. Ya en el siglo XIX, después de todo, el principal tipo de legisla-
cioén no era la ley parlamentaria sino el codigo, fuente “aristocratica” producida
por juristas. Y hoy en dia la legislacion de iniciativa parlamentaria es netamen-
te minoritaria en comparacion con la legislacion de iniciativa del gobierno: el
derecho, asi, es mas tecnocratico y autocratico antes que democratico. No en
vano, el control sobre él esta garantizado menos en los parlamentos democrati-
cos, a menudo controlados por el ejecutivo, que en los Tribunales Supremos o
Constitucionales, legitimados sélo para la tutela de los derechos.
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La actualizacién, por ultimo, destaca que la legislaciéon parlamentaria no
es la fuente suprema del derecho. En los estados nacionales estara supedita-
da a la Constitucion: considerada auténtico derecho y no moral positiva, como
pensaba John Austin, precisamente porque también es aplicada por los jueces,
constitucionales y ordinarios. En muchos estados y especialmente en la Unién
Europea, ademas, la legislacion interna esta sujeta a las limitaciones del dere-
cho internacional. Y también la juridicidad de este depende menos de criterios
formales cuanto de su efectiva ejecucion por parte de los jueces, tanto internos
como internacionales.

5 LA “CRISIS” DE LAS FUENTES

La inversion de roles entre legislacion y adjudicacién, que caracteriza a la
teoria realmente realista, estd documentada por un dltimo fenémeno: la lla-
mada “crisis” (de la doctrina) de las fuentes. Producida por la Revolucién fran-
cesa, y legitimada por la ideologia democratica del poder constituyente, dicha
doctrina establecia qué fuentes debian aplicarse por los jueces y cudles no. Tras
el fracaso de experimentos como el référé législatif, no se pudo impedir que se
interpreten o integren las fuentes; pero se establecié que los jueces debian apli-
car las fuentes establecidas, de las cuales fue excluida la misma jurisprudencia.

La teoria del derecho mainstream todavia se basa en este compromiso: los
jueces soélo pueden interpretar las fuentes establecidas por el constituyente o
por el legislador. Pero la crisis (de la doctrina) de las fuentes pone en entredicho
este compromiso. En efecto, los grandes tribunales supremos, constitucionales
e internacionales, se auto-atribuyen también el poder de elegir las fuentes. En
particular, estos elevan, al rango de fuentes supremas, a materiales normativos
antes no considerados formalmente juridicos, y re-determinan las relaciones
jerarquicas entre éstos y las fuentes formales.8

Ello ha ocurrido muchas veces, desde Marbury vs. Madison (1804) en ade-
lante, y en casos mucho mas dudosos de la constitucion federal estadounidense.
Tratados europeos han sido interpretados como documentos instituyentes de la
Comunidad Europea; preambulos de constituciones han sido asimilados al bloc
de constitutionnalité francés; leyes fundamentales han sido utilizadas como cons-
titucion de Israel, etc. Los efectos de tales decisiones —que constituyen ejemplos
de las propiedades emergentes de los sistemas juridicos (cfr. § 2 in fine)- son
todavia etiquetados a veces como crisis de las fuentes; pero, en su conjunto, la
dogmatica constitucional ya ha tomado nota del fendmeno.

Sobre la crisis (de la doctrina) de las fuentes, precisamente el realismo ju-
ridico mas radical, representado por teédricos del derecho continentales como

8 Esta es la tesis de fondo de Pino 2011.
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Michel Troper y Riccardo Guastini, manifiesta una curiosa ambivalencia. Por
un lado, ellos han estado entre los primeros en sefalar el fenémeno, y a menu-
do extraen las mismas consecuencias que podria extraer una teoria realmente
realista, como veremos enseguida. Pero, por otro lado, argumentan que estas
decisiones a menudo estan poco o nada justificadas, y cuando a veces lo estén,
Troper las acusa de incurrir en la constitutionalist fallacy.d

Hay, en esta resistencia, un residuo de formalismo continental; como teéri-
cos del derecho del primer tipo, en la estela de Hans Kelsen, quizas ambos inter-
cambian la doctrina continental de las fuentes por una auténtica teoria general
de las fuentes. Sin embargo, Guastini extrae de la llamada crisis de las fuentes
—en realidad, mera evolucion de sus relaciones— la misma conclusion que ex-
traeria una teoria realmente realista. Evidentemente, las fuentes supremas, y su
jerarquia, se fijaran en ultima instancia por la adjudicacién constitucional.10

Para concluir, diré una tltima cosa acerca del temor que provocaria que una
teoria realmente realista del derecho, a pesar de su caracter cognoscitivo, legi-
time oblicuamente el llamado gobierno de los jueces. “Gobierno de los jueces”
es una contradiccion de términos. La adjudicacion es estructuralmente distinta
del gobierno, precisamente porque puede ejercitarse s6lo en negativo, a iniciati-
va de terceros; por consiguiente, puede controlar al maximo el gobierno ajeno,
pero no puede ejercerlo en primera persona.

Pero ademas, y sobre todo, la jurisprudencia de los tribunales funciona un
poco como las teorias epistemologicas de Willard Quine. En los margenes o,
si se quiere, en las altas esferas del derecho constitucional e internacional, se
dan a veces cambios espectaculares, determinados por una sola “gran decision”
Pero en el gran cuerpo de la practica judicial, en los pisos inferiores del derecho
civil, penal y administrativo, los cambios regulativos requieren de muchas mas
decisiones para “hacer jurisprudencia’, y son mucho mas lentos, graduales e
intersticiales.

Mauro Barberis
Professor of Legal Philosophy at the
University of Trieste (Italy)

Traducido al espariol por
Jorge Baquerizo Minuche

9 Véase Troper 2005.
10 Véase Guastini 2008: 124-125.
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Pismo urednicima
Za istinski realisticku teoriju prava

Realisticka teorija izvora gradi na iskustvu,
no priznaje da sve pravo nije pozitivno
u smislu da je “formalno ustanovljeno”.

(Ross 1958: 101)

Andrej Kristan skrenuo mi je pozornost na to da u nekim mojim novijim
radovima dolazi do inverzije uobicajeno postavljenog odnosa izmedu zakono-
davstva i pravosudenja.!

Naime, mainstream teorija — mjeSavina pravnog pozitivizma i pravnog rea-
lizma - sklona je svoditi pravo na zakonodavstvo, a pravosudenje na tumacenje
zakona. Nasuprot tome, u mojim se gorespomenutim radovima, taj odnos obr-
¢e: glavna je funkcija prava pravosudenje, dok zakonodavstvo postaje uglavnom
nacin nadziranja i ogranic¢avanja pravosudenja.2

Andrej me je zamolio da ukratko izlozim konture te inverzije, koju ¢u, sa-
moironi¢no, nazvati istinski realistickom teorijom prava. No Revusovi Citatelji
ne trebaju ocekivati ni obrise teorije ni potpuno razradenu teoriju; u onome $to
slijedi, samo ¢u nastojati pokazati je li ona moguca.

1 TEORIJA PRAVA

Prije svega, treba se upitati §to je to teorija prava (general jurisprudence, all-
gemeine Rechtslehre), ili bolje: $to to teoreticari prava doista rade? Oni u osnovi
rade dvije stvari, koje se medusobno ne iskljucuju; u svakoj se teoriji mogu naci
obje, a mjera u kojoj se pojavljuju posebice je odredena sveucilisnim okruzjem
u kojem teoreticar djeluje.

1 Vidi Barberis 2015 i Barberis 2016. Andreju zahvaljujem za to opazanje, za koje preuzimam
punu odgovornost, ¢ak i vi$e nego za poziv da napidem ovaj rad za Revus.

2 Sli¢na se inverzija, oplepoznato je, moZze na¢i u Gray 1909: 78-79: odluke sudaca su pravo,
zakonodavstvo je samo glavni izvor prava. Usp. takoder Guastini 2015: 45: “pravo je skup
normi na snazi [...] koje primjenjuju [...] organi primjene prava’.
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Oni koji se bave teorijom prava kao op¢im dijelom privatnog, kaznenog ili
ustavnog prava, skloni su je shvacati kao produzetak pravne dogmatike na visoj
razini apstrakcije: dakle, kao analizu jezika koji pravni znanstvenici koriste za
proucavanje i tumacenje prava. Ovaj prvi tip teorije ima ocite prednosti, oso-
bito u usporedbi sa spekulativnom filozofijjom prava. No takva je teorija sklo-
na precjenjivati — u kontinentalnoeuropskoj pravnoj kulturi sredi$nju — ulogu
pravne dogmatike i prihvacati njezin spoznajni obzor. Ona primjerice prihvaca
etnocentrizam: sklonost smatranju univerzalnima pojmova kojima barata kon-
tinentalnoeuropska pravna dogmatika.

Naprotiv, oni koji se bave teorijom prava kao samostalnim predmetom,
skloni su je shvacati kao historijsko i poredbeno prouc¢avanje prava i pojava koje
izvr$avaju iste funkcije u razli¢itim razdobljima i kulturama. Logickim i jezic-
nim orudima, neizostavnima u bilo kojem istrazivanju, ovaj drugi tip teorije
dodaje oruda drustvenih znanosti poput povijesti, sociologije, politicke znano-
sti, ekonomije, uklju¢ujuéi njihove epistemologije. U odnosu na prvi tip teorije,
drugi je opcenitiji, jer nastoji objasniti vi$e pojava, te manje apstraktan, jer bolje
razlikuje njihove povijesne i kulturne posebnosti.

Istinski realisticka teorija prava pretezno je teorija drugoga tipa. Ona je Sira
upravo zbog toga §to se usredotocuje na pravosudenje: funkciju rjesavanja spo-
rova, koja je opcenitija od zakonodavstva.3 No ona je i manje apstraktna, jer
pravi razliku izmedu razli¢itih oblika i aspekata pravosudenja, od kojih je tuma-
¢enje zakona samo jedan. Kao $to ¢emo uskoro vidjeti, ona se predstavlja kao
dodatno realisticko i evolucionisticko prosirenje pravnog pozitivizma.

2 POZITIVIZAM, REALIZAM, EVOLUCIONIZAM

Prevladavajuca teorija prava, kao §to je receno, ve¢ je danas realisticko pro-
$irenje tradicije teorijskih ucenja nazvanih pravni pozitivizam.4 Istinski reali-
sticka teorija prava dodatno je realisticko, ali i evolucionisti¢ko prosirenje pre-
vladavajuce tradicije. No pozitivisticko, realisticko i evolucionisticko u kojem
smislu?

Pod pravnim pozitivizmom shvaéam teoriju pozitivnog, drustvenog, zbilj-
skog prava, razlic¢itu od kritickog morala koji pretezno prakticira tisucljetna
jusnaturalisticka tradicija. Za pravne pozitiviste, koji djeluju nakon kontinen-
talnoeuropskih kodifikacija prava, pozitivno pravo i pozitivni moral, ali i obi-

3 Vidi Raz (1979: 105): “postojanje institucija koje stvaraju pravo, iako karakteristicno za
moderne pravne sustave, nije nuzno obiljezje svih pravnih sustava’, dok “postojanje nekih
tipova institucija koje primjenjuju pravo jest”

4 Usp. paradigmatski Leiter 2007. Tradicija istrazivanja koja povezuje teorije ili doktrine vie
vezane uz historijske negoli pojmovne sveze.
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¢aj 1 religija, razlicite su, premda, ovisno o razdoblju i kulturi, na razne nacine
povezane pojave. U antici, kao i ne-Zapadnim kulturama, Cesto ne postoje ni
nazivi kojima bi se te pojave razlikovale; s druge strane, na Zapadu, i nakon
kodifikacije, njihovo razlikovanje postaje klju¢no.

Pravni realizam inacica je pozitivizma koja pravosudenje pretpostavlja za-
konodavstvu. Danas ne postoji teorija koja ne priznaje sudsku proizvodnju
prava, osobito u obliku tumacenja, ¢esto smatranu sudskim zakonodavstvom.
Radikalno realisticka teorija prava smatra pak pravosudenje - rjesavanje spo-
rova, dijeljenje pravde medu strankama - opc¢enitijom i bitnijom funkcijom od
zakonodavstva, koje postaje prije svega nacin kontroliranja pravosudenja.

Naposljetku, pravni evolucionizam je ono dodatno prosirenje pozitivisticke
i realisticke tradicije koje kritizira kreacionizam: sklonost pripisivanja pojava
volji i idejnom nacrtu jednog ili vi$e stvaratelja. Napokon, i bioloska evoluci-
ja moze ovisiti o ljudskim aktima: pomislimo samo na krizanja pasmina koja
obavljaju uzgajivaci ili projekte genetickih inZenjera. No nitko nece reci da uz-
gajivaci i geneticki inZenjeri stvaraju zivot: dok se, s druge strane, kaze da je
svijet stvorio Bog ili pravo zakonodavac ili sami suci.

Dakako, pravo, u usporedbi s biologijom, vise ovisi o aktima ljudske proi-
zvodnje. Medutim, pravo nije moguce svesti na puki zbroj tih akata ili na nji-
hove pojedina¢ne ucinke. Ni zakonodavci ni suci ne mogu polagati pravo na
stvaranje prava, nego samo na sudjelovanje u njegovoj proizvodnji, bivajuci
sudionicima u onome $to sjevernoamericki teoreticari nazivaju legal process.
Samo pravo nije puki skup normi, nego njihov sustav ili poredak. Poput svih
sustava, i pravo ima proizlazeéa obiljezja (usp. 5. pogl.), tj. obiljezja koja su do-
datak obiljezjima njegovih dijelova, i koja su odredena evolucijom medusobnih
odnosa tih dijelova.>

3 DOKTRINA IZVORA

Dok se teoretic¢ari drugog tipa (vidi 1. pogl.) bave drustvenim izvorima pra-
va, premda u Sirem smislu od onoga koji se zatjece u teoriji Josepha Raza, prvi
se tip teoreti¢ara bavi formalnim izvorima prava, prou¢avanima u okviru - oso-
bito kontinentalnoeuropske — pravne dogmatike. Potonji je tip teorije, napose
nakon Francuske revolucije, usvojio narativ podrijetla prava (i doktrinu izvora)
svojstven kontinentalnoeuropskoj pravnoj dogmatici.

Prema toj doktrini, svako pravo ima politicko podrijetlo: rada se iz stvara-
lackog akta utemeljujuce/ustavotvorne (konstitutivne) vlasti, pripisane narodu,
koja ustanovljuje zakonodavnu vlast i, putem nje, sve ostale utemeljene (kon-

5 Ideja, no ne i izraz, potjece iz System of Logic (1843.) Johna Stuarta Milla. Za primjenu toga
pojma na europsko pravo, usp. Ferrera 2016: 94.
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stituirane) vlasti. Dakle, sve je pravo proizvod formalnih izvora zakonodavnog
tipa — ustava, zakona, uredbi - ve¢ hijerarhijski poredanih s obzirom na vlast
koja ih proizvodi. Ostali izvori prava — obicaj, doktrina, sama sudska praksa u
kontinentalnoeuropskim pravnim sustavima - nisu formalni, nego “kulturni”
izvori prava: moze ih se koristiti samo za upotpunjavanje, komentiranje ili pri-
mjenu formalnih izvora.

Ova doktrina takoder polaze pravo na opcenitost: na taj su nac¢in ustvari en-
gleski pravni pozitivisti opisali ¢ak i common law. Normanski osvajaci Engleske,
kao neka vrsta utemeljujuce/ustavotvorne vlasti avant la lettre, umjesto nepo-
srednog donodenja zakona, ustanovili su kraljevske sudove, koji su potom pro-
izvodili common law. To su pak sami engleski pozitivisti, pocevsi s Thomasom
Hobbesom, shvatili kao svojevrsno sudsko zakonodavstvo, iako je ono zapravo
postojalo prije parlamentarnog zakonodavstva.

Istinski realisticka teorija prava pripovijeda drugaciju pricu te iz nje izvlaci
drugacije zakljucke. Na Zapadu su oduvijek postojali organi za rjeSavanje spo-
rova, pozvani da dijele pravdu medu strankama, te nazivani arbitrima, sucima
ili sudovima. Engleski su monarsi, poput onih kontinentalnih, samo ustanovili
nove organe, koji su prevladali nad drugima u procesu institucionalne selekci-
je. Ti su organi, podrzani od sredi$nje vlasti, ustvari bili efikasniji, a u slucaju
Engleske, s obzirom na pripisivanje poroti odluc¢ujuce uloge, ¢ak su oponasali i
lokalno pravosude.

U tom drugom narativu, zakonodavstvo je nadvladalo druge izvore prava
jer su ga bili primjenjivali kraljevski sudovi, potom jer je bilo kodificirano i,
konacno, jer je bilo opravdano putem demokratske ideologije utemeljujuce
vlasti. Medutim, autenti¢na (spoznajna) feorija izvora ne mora nuzno repro-
ducirati (normativnu) kontinentalnoeuropsku doktrinu. Ta je teorija duzna
objasniti sveprozimajucu ulogu koju je zakonodavstvo ve¢ i dosad imalo u su-
stavima common lawa, ali i uzeti u obzir ostale pravne izvore koje suci koriste.
Najpriblizniju inacicu te teorije izvora moze se pronaci u djelima Alfa Rossa.

4 TEORIJA IZVORA

Prema doktrini izvora izgradenoj na utemeljujucoj vlasti, svaka norma, da
bi je se moglo zvati pravnom, mora bit proizvedena od nekog tijela normativ-
ne vlasti ovlastenog da je proizvede na temelju neke vise norme. Taj se zahtjev
ocito ne moze odnositi, a da ne dovede do beskonac¢nog regresa, na samu ute-
meljujucu vlast: shvacenu, prema tome, kao izvorna ¢injenica, revolucionarni
akt, izvor extra ordinem i sli¢no. No taj zahtjev zapravo ne objasnjava sudsku
primjenu dodatnih izvora: obicaja, doktrine, sudske prakse, implicitnih normi,
normi drugih pravnih poredaka koje nisu predmetom upucivanja...
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Ustvari, teorija koju je Ross skicirao u tre¢em poglavlju knjige On Law and
Justice (1952; 1958), popisuje Cetiri glavna izvora prava, od kojih barem tri nisu
proizvela tijela normativne vlasti ovlastena nekom viSom normom, i dakle
razli¢ita od zakonodavnog prava. Kao $to apertis verbis objasnjava sam Ross:
“Realisticka doktrina izvora gradi na iskustvu, no priznaje da sve pravo nije po-
zitivno u smislu da je ‘formalno ustanovljeno™é

Rossov popis ovdje izlazem obrnutim slijedom - dakle, od razuma ili tra-
dicije do zakonodavstva, preko obicaja i precedenta — isti¢uci realisticke crte
popisa te ukazujuci na kreacionisticke ostatke. Glavna realisticka crta karakte-
rizacija je izvora jednostavno kao materijala koje suci koriste u pravosudenju.
Kreacionisticki se ostatak pak sastoji u metaforama koje Ross koristi u pogledu
tih materijala: razum i tradiciju poistovjecuje sa sirovim materijalima, obicaj i
precedent s poludovrsenim proizvodima, a zakonodavstvo s dovr$enim proi-
zvodom.”

Prvi tip izvora je razum, ili, radije, tradicija: “slobodni” izvor ili jednostavno
sirovi materijal koji sudac moze oblikovati kako Zeli. No dvojebno je moze li se
razum ili tradiciju oznacavati kao same izvore: s obzirom na to da su oni cesto
bili samo pretpostavka pravnosti drugih izvora, poput obicaja. Unato¢ tome,
istina je da su sudovi i porote, posebice engleski, stolje¢ima proizvodili takovr-
sno “slobodno” pravo, smatrajuci ga razumnim, tradicionalnim i nearbitrarnim
jer ga je proizvelo nekoliko kraljevskih sudaca povezanih zajedni¢ckom kultu-
rom.

Drugi je tip izvora pravni obicaj, koji se tesko razlikuje od nepravnog obi-
¢aja. Glavni razlikovni kriteriji koji se koriste su supstancijalni, medu kojima
sukladnost obi¢aja razumu i tradiciji, te formalni, tj. primjena obicaja od strane
sudaca. Ross kombinira dva navedena tipa kriterija, smatrajuci pravnima one
obicaje koji su nastali u podué¢jima uredenima pravom, osobito sudackim pra-
vom.

Tredi tip izvora, koji je proizasao iz prvih dvaju, sudski je precedent, koji se
spomenutim tipovima izvora pridruzio kada se House of Lords proglasio obve-
zanim vlastitim precedentima, kao §to su kontinentalnoeuropski suci bili pod-
vrgnuti zakonicima. Danas, ¢ak i u zemljama common lawa, moguce ne postoji
materija koja nije uredena zakonima: no to ne umanjuje ulogu precedenta. Cak
i primjena zakona ustvari proizvodi precedente obvezujuce za buduce suce.

6 Tako Ross 1958: 100-101. Nesto prije ustvari kaze: “Izraz ‘pozitivizam’ je viSeznacan. Moze
znaciti i ‘ono $to gradi na iskustvu’ i ‘ono $to je formalno ustanovljeno™

7 Vidi Ross 1958: 76-77: “Metaforicki govore¢i, mozda mozemo re¢i da zakonodavstvo
isporucuje dovrsen proizvod, odmah spreman za uporabu, dok precedent i obi¢aj isporu¢uju
tek poludovrsen proizvod, koji treba dovrsiti sam sudac, a “razum” proizvodi samo neke
sirove materijale iz kojih sudac sam treba izraditi potrebno pravilo”.
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Konacno, Cetvrti je tip izvora samo zakonodavstvo: sada ve¢ tako paradi-
gmatican oblik prava da ¢ini gotovo nepojmljivim ostale izvore te, u svakom
slucaju, toliko rasiren da treba razlikovati njegova barem tri podoblika, ustav-
no zakonodavstvo, parlamentarno zakonodavstvo i upravno (ili uredbeno) za-
konodavstvo. Medutim, za istinski realisticku teoriju prava nuzno je napraviti
ispravak, iznijeti kritiku i upotpuniti Rossov tekst iz 1958.

Ispravkom se naglasava da ni zakonodavstvo nije dovrsen i potpun proizvod.
Kao $to to pokazuje sam Ross u ¢etvrtom poglavlju knjige On Law and Justice, o
tumacenju, zakonodavstvo je samo proizvod dovrseniji od obicaja i precedenta,
alijeion podlozan sudskom tumacenju. Takoder, nije receno da je primjena za-
kona uvijek predvidljivija od primjene precedenta. Ustvari, njezina predvidlji-
vost ovisi 0 mnogim ¢imbenicima onkraj samog sastavljanja normativnih tek-
stova: naime, o organizaciji sudstva, politickom kontekstu, stupnju drustvenog
pluralizma...

Kritikom se napominje da se prvenstvo zakonodavstva u odnosu na pravo-
sudenje, ako se ono opravdava demokratskim “dostojanstvom” zakonodavstva,
izlaze opasnosti od zamagljivanja. Najzad, ve¢ u devetnaestom stoljecu glavni
tip zakonodavstva nije bio parlamentarni zakon, nego zakonik: “aristokratski”
izvor, s obzirom na to da su ga proizveli pravni znanstvenici. Nadalje, u danas-
nje je doba broj zakona donesenih na poticaj parlamenta minoran u odnosu
na broj zakona donesenih na poticaj vlade: pri ¢emu je ovo potonje pravo vise
tehnokratsko i autokratsko nego demokratsko. Stoga ne iznenaduje $to nadzor
nad tim pravom nije toliko zajamcen demokratskim parlamentima, ¢esto kon-
troliranima od strane izvr$ne vlasti, koliko vrhovnim ili ustavnim sudovima,
koji legitimnost crpe samo iz zastite temeljnih prava.

Naposljetku, upotpunjenjem se isti¢e da parlamentarno zakonodavstvo nije
vie vrhovni izvor prava. U nacionalnim pravnim poretcima ono je podredeno
ustavu: shvacenom kao istinsko pravo a ne pozitivni moral, kako je mislio John
Austin, navlastito zbog toga $to ga primjenjuju i ustavni i redovni (ne-ustavni)
sudovi. Osim toga, u mnogim drzavama, a posebice u Europskoj uniji, unu-
tarnje zakonodavstvo podvrgnuto je i ogranicenjima medunarodnog prava. A
pravnost medunarodnog prava ne ovisi toliko o formalnim kriterijima koliko o
njegovoj stvarnoj primjeni od strane domacih i medunarodnih sudova.

5 “KRIZA” IZVORA

Inverziju uloga zakonodavstva i pravosudenja koja odlikuje istinski reali-
sticku teoriju prava potvrduje jo$ jedna pojava: tzv. “kriza” (doktrine) izvora.
Proizvedena od strane Francuske revolucije i opravdana demokratskom ideo-
logijom utemeljujuce/ustavotvorne vlasti, ta je doktrina odredivala koje izvore
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suci trebaju primjenjivati a koje ne. Nakon neuspjeha eksperimenata kao $to je
référé législatif, suce je bilo nemoguce sprijeciti da tumace ili upotpunjuju izvo-
re. Medutim, bilo je odluceno da suci moraju primjenjivati samo ustanovljene
izvore, iz kojih je bila iskljucena sama sudska praksa.

Mainstream teorija prava jo$ se uvijek temelji na sljede¢cem kompromisu:
suci mogu tumaciti isklju¢ivo one izvore koje je ustanovio ustavotvorac ili za-
konodavac. No kriza (doktrine) izvora u pitanje dovodi ¢ak i ovaj kompromis.
Znameniti vrhovni, ustavni i medunarodni sudovi zaravo si pripisuju ¢ak i vlast
izbora izvora. Konkretno, na rang vrhovnih izvora uzdizu normativne materija-
le koje se prije nije smatralo formalno pravnima te nanovo odreduju hijerarhij-
ske odnose izmedu njih i formalnih izvora.8

To se dogodilo mnogo puta, pocevsi od odluke Marbury vs. Madison (1804.)
pa nadalje, i to u slucajevima koji su mnogo dvojbeniji od Ustava SAD-a.
Europski su ugovori bili tumaceni kao utemeljujuci dokumenti Europske zajed-
nice; preambule ustava bile su asimilirane u francuski bloc de constitutionnalité;
fundamental laws su bili koristeni kao izraelski ustav... U¢inke takvih odluka
— jedan od primjera proizlazecih obiljezja pravnih sustava (usp. 2. pogl. in fine)
— jo$ se uvijek katkad oznacava kao kriza izvora: iako je, sve u svemu, ustavna
dogmatika ovu pojavu ve¢ uzela u obzir.

Medutim, upravo najradikalniji pravni realizam, koji predstavljaju kontinen-
talnoeuropski teoreticari prava poput Michela Tropera i Riccarda Guastinija,
pokazuju neobi¢nu ambivalentnost u pogledu krize (doktrine) izvora. S jedne
strane, oni su medu prvima ukazali na ovu pojavu te cesto iz nje izvode iste
zakljucke koje bi, kao $to ¢emo to uskoro vidjeti, mogla izvesti istinski reali-
sticka teorija prava. S druge strane, oni napominju da su te odluke cesto slabo
ili nimalo obrazlozene, a i kada jesu, Troper ih kritizira zbog constitutionalist
fallacy.®

U tom otporu postoji ostatak kontinentalnoeuropskog formalizma; mogu-
¢e je da obojica, kao teoreticari prava prvoga tipa, koracajuci stopama Hansa
Kelsena, kontinentalnoeuropsku doktrinu izvora uzimaju kao autenti¢nu opcu
teoriju izvora. Pa ipak, Guastini iz tzv. krize izvora — ustvari, iz samoga razvoja
njihovih odnosa - izvodi isti zaklju¢ak koji bi izvela i istinski realisticka teorija
prava. Ocito je, vrhovni izvori, i njihova hijerarhija, u konacnici su utvrdeni
ustavnim sudovanjem.10

Na kraju, nekoliko rijeci o strahu da bi istinski realisticka teorija prava, una-
to¢ svom kognitivnom karakteru, neizravno opravdavala tzv. vladavinu sudaca.

8 To je bit Pinove (2011) teze.
9 Tako Troper 2005.
10 Vidi Guastini 2008: 124-125.
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S jedne strane, sintagma “vladavina sudaca” sama je po sebi proturjecna.
Pravosudenje je strukturno razli¢ito od prave vladavine zato jer ga se moze iz-
vr$avati samo negativno, na neciji poticaj: dakle, ono u najboljem sluc¢aju moze
nadzirati vladavinu drugih, a ne je izvr$avati u prvom licu.

S druge strane, i najvaznije, sudska praksa djeluje ponesto nalik epistemo-
logkim teorijama Willarda Quinea. Na rubovima ili, ako vam je tako draze, na
visokim razinama ustavnog i medunarodnog prava, katkad se dogadaju spek-
takularne promjene, prouzrocene ¢ak i samo jednom “velikom odlukom”. No u
znatnom dijelu sudacke prakse, ili na nizim razinama gradanskog, kaznenog i
upravnog prava, promjene pravila zahtijevaju vise odluka da bi se “stvorila sud-

ska praksa” te su mnogo sporije, postupnije i meduprostornije.
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