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Non pharmaceutical measures adopted by the governments in
the world to cease the spread of the Covid-19 have limited some
of the basic human rights of citizens and businesses. Temporary
limitation of movement, socializing and performing the business
are only some of them. The purpose of this paper is to synthe-
size and critically discus how the Government of the Republic of
Slovenia managed the crisis of Covid-19 epidemic in the state in
spring 2020. The synthesis and discussion are based on the re-
view of the events in Slovenia assessed through the interpreta-
tion of human right lens. The results show how the law technique
was used to manage Covid-19 pandemic. Furthermore, they re-
veal that there is a thin line between justifiable protection of the
public interest to cease the spread of the virus and unjustifiable
limitations of the constitutional rights. The study contributes to
the evolving literature on crisis management with law technique
and on protection of human rights in exceptional circumstances.
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Introduction

In the first quarter of 2020, governments around the world intro-
duced unprecedented temporary measures to tackle the Covid-19
crisis: restrictions of movement of people, shutdown of non-essential
businesses, limitation of people-to-people interactions etc. (Organ-
isation for Economic Co-Operation and Development 2020). Rapid,
stringent and pervasive non-pharmaceutical measures (Ryan 2020)
have risen several legal dilemmas if — and to what extent — they have
or might have been justifiable to limit basic human rights. In some
cases, the measures restricting enjoyment of human rights and war
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rhetoric that accompanies them have opened the way to the abuse
of emergency regulations and overreach of executive power. There-
fore, the pandemic and the response to it are putting to the test hu-
man rights (Spadaro 2020). A growing number of literature has been
emerging to discuss this issue (e.g. Amon 2020; Amon and Wurth
2020; Sparado 2020; Valerio 2020). As billions of people around the
world have been put under some sort of lockdown, concerns about
the impact of such measures on human rights have been raised by
United Nations’ High Commissioner for Human Rights (Office of the
United Nations High Commissioner for Human Rights 2020a) and
other human experts (Office of the United Nations High Commis-
sioner for Human Rights 2020b).

To contain the Covid-19, the Government of the Republic of Slove-
nia (in continuation: Government) has implemented several mea-
sures that strongly affected basic human rights of the citizens. Some
legal and constitutional experts have expressed doubt that all mea-
sures to contain the virus (e.g. limitation of people’s movement
within the borders of the municipality of their residence) were justi-
fiable, scientifically based, proportionate and necessary (e.g. TerSek,
2020Db; Trampu$ 2020a; Vuksanovi¢ 2020b; 2020c). Additionally, cer-
tain attempts of the Government to extend its authority during the
epidemic time might have created a feeling that the Government
have tried to use legitimate goals for nonlegitimate transfer of the
power from the legislative to the executive body (a case of Hun-
gary) and to increase the control over the citizens (Zimic 2020). Con-
sequently, several proposals have been filed to the Constitutional
court to decide on the conformity of the regulations of the Gov-
ernment adopted during Covid-19 pandemic with the constitutional
provisions (TerSek 2020).

The goal of the study is threefold. First, the study highlights how
extensively the Government used laws and regulations to man-
age the Covid-19 pandemic in Slovenia, accompanied by the war
rhetoric. Second, it reveals what kind of human rights were affected
by restrictions. The third goal is to highlight the polarisation of legal
opinions toward the restrictive measures of the Government in the
case of Constitutional Court decision from August 2020.

Theory

Although the Covid-19 pandemic may not prove to be the worst
pandemic in history, almost all affected countries have imposed ex-
tremely strict restrictions of private and economic life to contain
the virus (MeRershmidt 2020). States and international institutions
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have adopted a set of the following emergency measures: restricting
travelers from countries with high infection rates, preventing inter-
and intra-state movement, quarantine, isolation, surveillance, using
mobile telephone data, contact tracing digital apps etc. The major-
ity of people in the world have been faced with stay-at-home or-
ders, limitations on the number of people assembled in one place
and other restrictions of public gatherings, work-from-home orders,
education-from-home orders, closing non-essential businesses etc.
(Richardson and Divine in press).

MeRershmidt (2020) points out that strong reaction dedicated by
the Covid-19 crisis do not only reflect the severity of the crisis,
but also points to the growing influence of precautionary princi-
ple. States used the ‘better safe than sorry’ approach, although this
principle does not supplant the principle of proportionality. Precau-
tionarity sets limits to risk-related legislation even though it allows
restrictions in the absence of scientific consensus. Precautionary
principle can help to maintain (or restore) rationality and prudent
risk trade-offs even in times of emergency legislations.

With the above mentioned measures, states created a unique so-
cial experiment with an uncertain outcome (MeRershmidt 2020).
Subsequently, the limitations of people’s rights to the extent that has
been unprecedent in democratic countries in time of peace raised
important question of international human rights (Spadaro 2020). If
human rights are limited, substantive claims brought by individu-
als complaining about the restrictions adopted can be adjudicated in
terms of their legality, necessity and proportionality with the regards
of the identified legitimate aim (Spadaro 2020).

As international legal order is structured around the principle of
state sovereignty, states authorities have the monopoly on the legiti-
mate use of physical force in their territory (Lebret 2020). However,
the state’s power is not limitless: ‘International Covenant on Civil
and Political Rights’ (1967) imposes conditions under which limita-
tion or derogation of human rights can be justified. For Ev member
states, human rights are also subject of the ‘European Convention on
Human Rights’ (1950) which is — according to the European Court of
Human Rights — qualified as an ‘instrument of European public or-
der’.

In theory and practice, there is distinctive difference between the
group of absolute human rights (e.g. right to life, no torture, no slav-
ery etc.) and the group of non-absolute human rights. While the
rights in the first group cannot be derogated at all, the rights from
the second group can be limited or derogated, but only for valid
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purposes (‘International Covenant on Human and Political Rights’
1967). Non-absolute human rights are allowed to be limited if they
are prescribed by the law, when they pursue a legitimate aim, when
such limitations are necessary in a democratic society and propor-
tionate to identified legitimate aim. That means that no other less
restrictive alternative is available. Limitations allow precisely for the
balancing of individual and collective interests (Spadaro 2020).

From the beginning of the Covid-19 pandemic, several scholars
have discussed the relation between protecting human rights and
containment measures for ending the Covid-19 crisis. Spadaro’s
(2020) study has been selected as one of the best examples to high-
light how human rights are interdependent while at the same time
reflecting competing interest that are sometimes hard to reconcile.

Spadaro (2020) points out that even the Covid-19 pandemic itself
threaten the enjoinment of human rights, particularly the right to
live and the right to die. The states have a due diligence obligation to
protect individuals from deprivation of life caused by another per-
son. In Covid-19 pandemic this obligation means protection of indi-
viduals from threat to life posed by others carrying an infection. The
obligation of the states to ensure the right to life also encompasses
foreseeable threats and taking measures to address life-threating
disease. The prevention and treatment of epidemics are also facets
of the right to health and the right of access to healthcare.

The pandemic underlines the necessity of upholding the rights to
life and health in order for the normal life of a pandemic society
and shows the tension between these and other rights. The ten-
sion is caused by the scare resources to address and manage the
pandemic on one side and by competition between individual and
collective interest. Thus, public health measures clash with a num-
ber of individual rights e.g. freedom of movement, particularly re-
stricted movement within the borders of a state/region/municipality
or even within the walls of the apartment or house, so-called shelter-
in-place orders. Furthermore, the enjoyment of the right to per-
sonal freedom is affected by the imposition of mandatory quaran-
tine for the passengers coming from abroad or by imposition of iso-
lation to the people suspected or known to be positive. Prohibition of
public gathering affects freedom of assembly and association. Some
surveillance measures aim at tracing contacts by using mobile data
and artificial intelligence tools. Those measures pose a challenge to
full enjoyment of the right to private life. The closure of place of wor-
ship affected the human right to religion. The closure of businesses
and workplace also has consequences on the right to work, espe-
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cially for workers in the informal economy and for those who cannot
work from home (Spadaro 2020).

Spadaro (2020) points out that the law allows some limitations
of non-absolute human rights for the protection of public health.
Therefore, governments can use some limitations or derogations of
those to address the exceptional character of the pandemic. How-
ever, it is of paramount importance that the measures are limited
— materially and temporally — to what is strictly necessary to man-
age the pandemic. However, in any case two rights cannot be sus-
pended: the right to information and the right to freedom of expres-
sion. Those rights allow constant monitoring of the legitimacy, ne-
cessity and proportionality of the containment measures taken by
governments in relation to their impact on human rights.

It is of paramount importance that interferences with fundamental
human rights should be viewed with caution, if no suspicion. Lim-
itations should not be used to promote power grabs, quash dissent
or prosecute minorities. Therefore, constant scrutiny should be ap-
plied by national courts, legislative bodies and civil societies to all
governmental initiatives. Instead of using continued restrictions or
suspensions of human rights, states should adopt a long-term strat-
egy to manage the pandemic (Spadaro 2020).

In some studies, the “war metaphors’ were pointed out to present
the way some state leaders (e.g. French president Emmanuel Mar-
con, usA president Donald Trump) wanted to emphasize the excep-
tional nature of the situation of the Covid-19 pandemic. Linguistic
and communication experts diverge such rhetoric. For one group,
war rhetoric is not unusual in the medical area (e.g. ‘fighting can-
cer’). Furthermore, it makes clear about the severity of Covid-19 sit-
uations and allows gathering the nation together toward the same
objective. On the other hand, war metaphors might serve as a polit-
ical justification of serious human rights limitations (Lebret 2020).
War rhetoric can suggest that the outbreak should be designated as
an armed attack, which should be followed by the war-like responses
to the pandemic, taking the measures that severely limit the enjoy-
ment of personal freedom (Spadaro 2020).

However, French philosopher Lebre thinks that military reaction
toward pandemic is inaccurate and inappropriate. War is a legal con-
cept in which virus cannot be an enemy. With war rhetoric, politi-
cians only reveal their short-sightedness, in which they understand
security and protection only in the form of police and the army, while
they do not know how to anticipate real threats (Podkriznik 2020).

In particular, Spadaro (2020) emphasizes that the curtailment of
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human rights should not become a new normal. The Covid-19 pan-
demic should not create a world where human rights have lost all
significance (Spadaro 2020), as there have already been evidences
evenin the evu. In the EU, certain governments used the Covid-19 cri-
sis as an opportunity for more autocratic way of leading their states.
Drinéczi and Bien-Kacata (2020) pointed out the example of Hun-
gary and Poland, where governments already apply the non-liberal
version of the Rule of Law (illiberal legality) and exploited Covid-
19 pandemic for political gain. In Hungary, a case of constitutional
bypassing has been done during the pandemic for enabling leaders
to pursue their ideas. Those ideas can more smoothly be achieved
in the pretense of fighting against a human pandemic than in usual
situations.

The practice of Hungary was not left unnoticed by the eu. There-
fore, the Council of Europe (2020) emphasised that measures of Eu
member states in the pandemic must comply with both national con-
stitutions and international standards and must observe the very
essence of democratic principles.

The Covid-19 situation can be viewed as an example of confronta-
tion between the logic of power (public order and peace) and the
power of the logic (rule of law) (Zupancic¢ 2004). In a usual social sit-
uation, when the government operates stably, there will be greater
emphasis on the rule of law. However, when society is threatened,
there will be greater emphasis on public order and peace. The ‘rule
of law’ recedes a little, but is still present. The question is to what
extent it will recede in Covid-19 pandemic.

Methods

Integrated review, content analysis and description have been used
as the methods for collecting and processing data and for present-
ing the results of the study. The selected methods were identified as
the most appropriate combination according to the qualitative na-
ture of the data, the research topic, the purpose and the goals of the
research, the novelty of the topic and in terms of the period in which
study was prepared.

Following Snyder (2019), the method of integrative literature re-
view was used for data collection. This method allows for a more
creative approach from systemic or semi-systematic literature re-
view: it does not cover all literature that has ever been published
on a research topic but combines different perspectives on it. The
method was identified as the most appropriate for obtaining data for
achieving the research goals.
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Data were collected from secondary sources. The process was de-
signed to prepare relevant and quality set of documents, which in-
cluded steps, criteria and guidelines taken from existing qualitative
studies, adapted to this research. We defined the time frame for the
relevant documents, the data-bases for their collection, the search
key-words and the selection process for further analysis. The docu-
ments, published in Slovene language, online and offline, in the pe-
riod from January until the middle of October 2020, were collected.
The documents were searched in the relevant daily news, weekly
magazines, and legal journals, in statements of relevant legal ex-
perts, opinions and researches, in Official Gazette and pisrs data
base and other relevant research-related publications.

A selection of the collected documents was performed in the next
step. First, we eliminated the documents that did not contribute to
the results of the research. Then, we studied the content of the se-
lected documents according to specific goals of the study. The final
selection was processed using the content analysis method, follow-
ing the guidelines of Miles, Huberman, and Sandafa (2004), how to
analyze qualitative data.

Findings

The finding section is divided to two subsections. In the first one, the
regulations that restricted human rights of Slovenes are presented,
accompanied by some comparison with other Eu member states and
by some of legal and medical experts. The focus of the second sub-
section is on the process, decision and comments of the Constitu-
tional Court about intra-municipality movement of people.

Restrictive Measures Implemented by Government
of Republic of Slovenia

CONTEXT

As Eu member states did not confer a competence to the Eu in pub-
lic health, the decision of how to manage the Covid-19 pandemic was
sovereign jurisdiction of the member states (Lebret 2020). In order to
achieve common objectives, the Eu could only support, coordinate or
supplement the actions of member states, which excludes the adop-
tion of the laws. Therefore, in Covid-19 pandemic, EU member states
remained the first authorities to take the administrative and other
measures. This leads to disparity of national strategies, although in
the middle of March, Eu proposed member states to temporary limit
the non-essential travel (European Commission 2020a).
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In Slovenia, the time on Covid-19 pandemic coincided with the
changes in the political arena. At the end of the January, Prime Min-
ister Marjan Sarec resigned (Slovenska tiskovna agencija 2020a).
The formation of a new government was taking place in Slovenia
subsequently with the spread of the Covid-19 in Europe. A day af-
ter the World Health Organisation declared Covid-19 as pandemic,
Slovenia declared Covid-19 as epidemic (‘Odredba o razglasitvi epi-
demije’, 2020). Two days later, the state got new Government and
the new Prime Minister, Janez JanSa (Slovenska tiskovna agencija
2020b). This was his third mandate in the sovereign Slovenia. The
first decision of the new Government referring to the Covid-19 epi-
demic measures was formation of the ‘crisis headquarter’ (ErZen
2020). Jelko Kacin (one of the former Slovenian ministers for de-
fense) was appointed as the official Spokesman.

As both key persons — the Prime Minister and the Spokesman -
had military educational background, they often used war rhetoric
when they communicated measures to contain the virus with the
public and with the members of the National Assembly. Dolar (2020)
emphasized that such military terms aroused and increased panic
among the people. As states usually gain enormous power in the
war, the author warned that the power could be used for regressive
legislation and excessive use of the military. TerSek (2020) believed
that due to the communication of daily politics with the public, fear
among people became more epidemic than Covid-19 epidemic itself.

LIMITATIONS OF BASIC HUMAN RIGHTS AND VIEWS OF THEIR
ELIGIBILITY

The spread of the Covid-19 in the state and in the neighbouring
countries (e.g. Italy) required quick governmental response. It came
in the form of several decrees that temporary limited people’s move-
ment, socializing, performing business etc.

For the purpose of this study, limitations are classified into four
groups, following the area of their restrictions:

* ban on free movement and gathering;
* ban on performing non-essential businesses;

* limited access to public services — health, education, public
transport;

» application of safety and hygiene measures (use of face masks,
physical distance, hygiene).

The often discussed topic in the period of the first declaration of
the Covid-19 epidemic in Slovenia was the ban on movement and
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gathering of people, particularly the restriction of movement out-
side the borders of their municipality. As the latest decision of the
Government was submitted to the Constitutional court for review
(the decision of the Court is discussed in the next subsection), this
subsection focuses on this group of bans. Other restrictions are pre-
sented to better understand the extent of the human rights limita-
tions in the country.

Restrictions on Free Movement and Gathering

The first general ban prohibited - in the first version for non-definite
period - movement and gathering of people in public places/areas in
the state and prohibited access to public places/areas (‘Odlok o za-
Casni sploSni prepovedi gibanja in zbiranja’, 2020). There were cer-
tain exceptions to this general prohibition, e.g. going to work, buying
essential goods, buying pharmaceutical products etc.

According to the strict interpretation of the decree, people should
not move outdoor, except for the reason stated in the decree as an
exception. Nevertheless, milder approach from the strict version of
the bans was adopted in Slovenia than e.g. in Italy or Spain. People
could walk outside with family members, perform individual sport
activities if they respect physical distance and wear face-masks in
closed spaces.

With the amended version of the decree adopted at the end of
March 2020, the Government enforced the restriction of the move-
ment of the people outside the municipality of their residence (‘Od-
lok o zacasni splosni prepovedi prepovedi gibanja izven obcin’,
2020). This decision was not accepted among the whole population
as a necessary measure to contain the virus; it rose considerations
from at least three reasons. Firstly, the measure was not based on the
recommendations of the epidemiologists (Zgonik 2020). Secondly,
the justification was based on unconvincing evidences presented
by public representatives and certain mayors about the so-called
‘mass invasion’ of Slovenes to two major touristic destinations (Bled
and PortoroZ/Piran) on the last sunny weekend in March. Accord-
ing to the quantity of the traffic (number of vehicles is automatically
counted every day) and webcam shots the invasion has never been
confirmed. Therefore, the measure was accepted more as showing
the determination of the Government that they did everything to
protect the population (Zgonik 2020). Thirdly, there have been some
attempts in the first three weeks of the new Government to extend
their authority. Government tried to transfer certain authorities from
the National Assembly to itself (Cas 2020) and to extend the con-
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trol over the citizens, e.g. with controlling the movement of citizens
in quarantine (as in Israel and Slovakia), with delegation of police
powers to the army etc. (Trampu$ 2020c; Kos 2020). Marke§ (2020)
believed that with the implementation of intra-municipality move-
ment measures, the Covid-19 virus had transformed into a “‘power
virus’: there were no professional arguments, except the position of
power that overwhelmed every argument.

Several amendments of the decree relating to the limitation of
movement and gathering were adopted in the following next few
months of the epidemic and pandemic. At the end of April, the Gov-
ernment mitigated most of the strict movement restrictions. How-
ever, gathering restrictions stayed in place in form of maximum al-
lowed people in one place (from 20 to 500 in open spaces). The last
day in May was also the last day of official state of epidemic in Slove-
nia (‘Odlok o preklicu epidemije’, 2020).

Despite the limitation on gathering, the protests emerged in the
cities across Slovenia, similar as in other cities around the world. Rus
and Rust (2020) marked them as spontaneous challenge to potential
authoritarian tendencies of the Government and to other general is-
sues (e.g. necessity of protection of workers’ rights, environmental
concerns, public health problems etc.). Protests again the restric-
tions also took place in Berlin, Germany. Despite the fact that some
German politicians have called for the ban (due to the danger of the
virus spreading), the Federal Minister of Justice believed that even
in those circumstances people should be able to express their views
against the current government policy (Zimic 2020). The protest in
capital of Slovenia took place 25 Fridays in a row. The authorities
have tolerated the protests until the severe deterioration of the epi-
demic situation in October 2020 (KoSak 2020).

At the beginning of the epidemic, special decree was adopted to
limit people crossing the state borders (land, see and air). Check-
points, border opening times and exceptions were introduced for
crossing the border with Italy and Austria in the beginning of epi-
demic and later for all bordering countries (‘Odlok o prehodih na
zunanji meji’, 2020). From the declaration of pandemic until the be-
ginning of June, it was impossible for Slovene citizens to go out of
the state for no particular reason apart from those stated in the de-
cree. For visitors, coming to Slovenia from abroad, quarantine was
an obligatory measure to prevent the spread of the virus.

In June, restrictions on crossing the borders of Slovenia were grad-
ually mitigated, following the guidelines of the eu (European Com-
mission 2020b). First international transit was allowed for the citi-
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zens of Schengen Eu member states and in July for other Eu member
states. Stricter regime than for Eu member states was implemented
for entering Slovenia from non-eu states. Measures (quarantine) de-
pended mostly on their epidemiologic status of the country.

Vuksanovi¢ (2020c¢) pointed out two restriction measures that in-
dicated nonequal treatment of citizens. The first one was related to
Slovene citizens who own real estate or a vessel in Croatia. The own-
ership allowed them to travel to Croatia earlier that those Slovenes
that did not have that privilege. The second non-equal treatment the
author saw in obligatory quarantine for travelers arriving to Slovenia
from non-£u countries. No argument was given on those issues.

Until October 2020, the decree about crossing the border have
been changed several times — from mitigating restrictions in July
and August to their extension during the next two months, when
epidemiologic picture in Slovenia and in most countries in the U
was getting worse. Following the guidelines of v (European Com-
mission 2020c), the Government implemented restrictions according
to the so-called ‘semaphore colour model’. The free entry or restric-
tions to entry the state (Qquarantine) depending on the epidemiologic
status of a particular country or region.

Other Limitations and Restrictions

Following the aim of ceasing the circulation of the virus, the Govern-
ment closed kindergartens and schools, including universities (‘Od-
lok o zaprtju vrtcev, Sol, fakultet’, 2020) the next day from declaring
the epidemic. The closure of kindergatens and schools has brougth
many issues, e.g. about organisation of the childcare, the loss of hot
meals for some children, a greater risk of infection for granparents
who will take care of children etc.

A decree from the middle of March, prohibited the offering and
sale of goods and services directly to consumers, e.g. services as
tourist accommodation, food and beverages, wellness, sports and
recreation, cultural, hairdressing, cosmetic, pedicure, gambling (‘Od-
lok o zacasni prepovedi ponujanja’, 2020). As the set of economic ac-
tivities referred exclusively to services and not to goods (Vuksanovi¢
2020a), this provision should not have been in accordance with the
Infectious Diseases Act (‘Zakon o nalezljivih boleznih’, 2006). The
Act only states the ‘sale of goods’, but not the ‘sale of services’. Us-
ing the narrow linguistic explanation of the Act’s provisions, the
finding of Vuksanovi¢ (2020a) might have been correct. However, it
has not been known so far if any case was brought to the Constitu-
tional Court on this regard. On the same day, the Government also
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temporary prohibited public transport (‘Odlok o zacasni prepovedi
javnega prevoza’, 2020).

With the closing down of almost all non-essential businesses, re-
strictions on movement and gathering, public transport, Slovenia
was actually in the state of ‘lock-down’. Furthermore, at the end of
March, Government discontinued all medical preventive activities
and dental services other than emergency and those whose omis-
sion would lead to permanent damage to general and oral health.
All specialist examiantions and surgical procedures were cancelled
except those marked with a degree of urgency or emergency (e.g.
oncology treatment and pregnant women) (‘Odlok o prekinitivi in
omejitvi zdravstvenih dejavnosti’, 2020). Komel (2020) pointed out
that restriction of helth treatment potentialy might have been un-
constitutional, while the Government issued them with the decree
and not by law. The fact that the Government addopted restrictions
about availability of the health care under time preasure and in a
rather unkown sitation, can not be reasonable ground for bypassing
the rule of law.

The most public discussion and confusion was related to the ap-
plication of hygene and safe measures, particularly to physical dis-
tance and face masks. The physical distance among people on pub-
lic places and the use of face-masks were detemined with the in-
structions and recommentadions of the National Institute for Public
Health. The Government incorporated them in their decrees related
to the Covid19 pandemic.

However, the instructions and recommendations have been chang-
ing constantly (even in two or there days), explained differently
by various governamental representatives and therefore brought
enormous confusion among the public. The confused approach has
repetedly revealed different standpoints among epidemiologists, be-
tween epidmiologists and politicans, and ignorance of the latest to
explain what kind of measures functioned and which did not (Mag-
dalenc 2020).

Johan Gieske (Sweedish epidemiologist) openly admited (in April)
that there was little scientific evidence of eligibility of some mea-
sures taken by the majority of states, e.g. closure of state borders,
closure of schools, restrictions of movement, mandatory use of face-
masks etc. (Zgonik 2020). According to his experience, politicians are
not so interested whether the measures will be actually effective, but
more how the public will perceive them. E.g. the spraying disinfec-
tant on sidewalks and houses he named a ‘stupid act’, which showed
—on the other hand - the presence of constant government action in
sense ‘we protect you'.
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While Slovene politicians always presented their actions as the
only appropriate and decisive ones for the protection of the popu-
lation, the Slovene epidemiologists were more modest than politi-
cians. E.g., dr. Bojana Beovic (the head of the medical group) did not
hesitate to admit (Zgonik 2020) that only few decisisons made dur-
ing epidemic had really good scientific background: there was much
judgement and observations what other countries did; some mea-
sures could even be wrong.

It seemed that the ‘herd instinct” played a major role in the adop-
tion of restrictive measures (Zgonik 2020). States have monitored
what kinds of measures were adopted in other countries. The ma-
jority of politicians quickly became afraid that they might have been
accused of negligence if they had not adopted at least the same strict
measures. Slovenia was no exception to the rule in that process.

From the declaration of Covid-19 as pandemic on, many actions
taken by the Government when referring to the virus, was given a
form of law - legal acts and measures. Thus, the question is if the
technique of law has become a new way of managing people (LovSin
2020).

Constitutional Court: Intra-Municipality Movement
Restriction Was a Legal Measure

The initiative for the assessment of the constitutionality and legality
of the measure of restriction of movement across municipality bor-
ders (in continuation: disputed provision) was filed at the Constitu-
tional Court (in continuation: the Court) by a group of citizens. They
claimed that disputed provision contradicted the principle of propor-
tionality; therefore, it is not in accordance with the first paragraph
of Article 32 of the Constitution of the Republic of Slovenia, which
guaranties freedom of the movement (‘Odlo¢ba Ustavnega sodisca’
2020).

The Court has decided in a short period that the decision of the
Government, when certain measure will end or extend, is not of po-
litical but of professional nature and therefore must not be indefini-
tive. Thus, the time-frame of validity of the Governmental decision
must be based on the (epidemiologic) expert’s opinion. This deci-
sion committed the Government to the continuous monitoring and
following-up the expert opinion (‘Sklep Ustavnega sodiS¢a’ 2020).

By very quick first review of the initiative, the Court announced
that the system of balance between the legislative and executive
bodies was working despite the epidemic and that the Governmental
decrees were under the constitutional review (Zerdin 2020).

Different opinions of legal/constitutional experts have been ex-
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pressed in the following months. For some (e.g. Trampu$ 2020a;
TerSek and Dragan 2020; LovSin 2020; Vuksanovi¢ 2020a), restriction
of movement inside municipalities seemed to be the most controver-
sial and incomprehensible measure implemented in Slovenia (Figelj
2020). It should have been neither reasonable nor proportional with
the current epidemic situation in the state, while Slovenia was far
from having such epidemic situation as Italy or Spain had in March
2020 (TerSek 2020).

Despite having a similar epidemiological situation as Slovenia, the
majority of Germans could travel around the state fairly smoothly
(Zimic 2020); not all, while in Germany, the measures to contain the
Covid-19 were under the authority of the federal states. However, the
High Court in Greifswald abolished the measure of land Mecklen-
burg, who restricted their people access to other places. The Court
stated that the travel ban was too severe measure and that people
have the right to travel to the coast (KrSinar 2020). In Austria, peo-
ple were not limited to stay inside the borders of municipalities, al-
though they had worse epidemiologic situation than Slovenia (Figelj
2020).

The view of Zagorc (2020) was slightly different from the above-
mentioned Slovene legal experts. The author advocated the princi-
ple of precautionarity. For him, in the initial period of the epidemic,
the Government as the decision-maker did not have relevant data
(due to the delay of symptoms) and was actually guessing about the
further evolvement of the epidemic. Nor did the Government know
when certain measures would have shown the effects. Therefore, it
reacted according to the legal precautionary principle, thinking to
the worst scenario all the time. It is known that in real life, the pre-
cautionary measures had intense negative effects on the rights of
individuals, but they were implemented to protect public interest —
health of people. The author emphasized that in the health care, a
special challenge is the particular burden of cost-benefit techniques.
The reason lies in the psychological forces, which are so violent that
even judges cannot avoid them. In professional literature, there is a
well-known conflict between concrete (identified) lives and statisti-
cal lives. According to the previous experiences, the choice between
different paths of action systematically shows the greater value of
‘concrete life’. With names and surnames, they take place ten times
more before our eyes than statistical lives do.

The Constitutional Court adopted final decision in August 2020. It
carried out the assessment even though the decree ceased to be valid
during the procedure. The reason was that the initiative has opened
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a particularly important precedent-setting issue of a systematic na-
ture to which the Court has not yet had the opportunity to comment;
furthermore, the decision would serve as a precedent in the follow-
ing similar situations (‘OdloCba Ustavnega sodiS¢a’ 2020). The Court
conducted meritory assessment on the basis of a test of legitimacy
(if by interfering the Government pursued constitutionally permis-
sible aim) and the strict test of proportionality (assessment of the
appropriateness, necessity and narrower proportionality of the in-
terference). It decided that the disputed provision did not dispropor-
tionally interfere with the freedom of movement.

Five constitutional judges have supported the Governmental de-
cree, four have not. Tight majority could be interpreted in the way
that the opposite situation might have happened (Trampu$ 2020b).
Four constitutional judges wrote a separate opinion to the major-
ity decision. One of the judges emphasized that the Court has re-
nounced its basic mission - to control the executive branch of the
Slovene legal system. The other pointed out that at least ten consti-
tutional rights have been restricted with the Governmental decrees,
but Constitutional Court simply ignored that fact.

Ribici¢ (2020b) commented that the fact, that in the time of judge-
ment the decree has already been ceased, might have an influence
on the more strict judgement as it would have been otherwise. More-
over, the decision of the Court might have been even more unsure
if there hadn't been prior position on the constitutional conformity
of the prohibition even before the proportionality test was carried
out. According to the before mentioned constitutional expert, there
has been evident methodological deficiency in the composition of
the Constitutional Court: two Constitutional judges always confirm
the standpoints of the Government that is currently in the position.

For the time being, the Constitutional Court decision — agree with
it or not — is here to be respected. It is a precedence that will serve
to the Government as a guideline to test how far it can go with re-
stricting the human rights when managing the Covid-19 pandemic
in the future. The fact is that political authorities might abuse crises
to suspend the constitution (Ribi¢i¢ 2020a). Therefore, the follow-
ing decisions of the Government, restricting the human rights as the
way of managing pandemic, might indicate in what kind of society
we will find ourselves when the Covid-19 pandemic is over.

Discussion

The Covid-19 pandemic, the most shuttering event that happened
in the 21st century, revealed the level of the (in)competency of the
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majority of the world’s leaders to deal with pandemic. State authori-
ties have been put in front of enormous challenges, when the health
crisis has become an economic and social crisis, affecting even the
basic human rights.

Having no vaccine for Covid-19, the non-pharmaceutical mea-
sures were (and still are) the only measures to contain the spread
of the virus: limitation of movement, restriction on gathering, clos-
ing of non-essential businesses etc. Some of them severely restricted
basic human rights, the right to free movement the most.

According to international human rights conventions and consti-
tutions of the majority of democratic states, non-absolute human
rights can be limited under certain circumstances and to certain ex-
tent. However, there have been some evidences in the states all over
the world that governments might have used the current health crisis
and restrictive measures for their own purpose, to strengthen their
power. In the Eu, Hungary has become an evident case of it.

When evaluating the rights in Covid-19 pandemic, there is not
doubt that the value of the society is more important than the in-
dividual rights. Therefore, setting the public interest of managing
the health crisis in front of the certain individual human rights is
a legitimate goal for their temporary restrictions. Yet, restrictions
can be justifiable only if the measures meet certain legal standards;
they have to be necessary, proportional, scientifically valid and time-
bounded. Constant check of those standards by national courts is the
tool to prevent abuse of governments to extend their power under
the pretext of protecting public interest. As Western democracies are
more resilient to such attempts than younger ones, Covid-19 has put
Slovenia, as a young democracy, under severe test of their constitu-
tionality.

As there hasn’t been generally accepted approach on how to re-
strain the virus from spreading, each state was sovereign to imple-
ment restrictions in their territory. There has been little scientific
evidence at that time, which measures really contain the virus (apart
from the total stay-home measures) and which do not. Some of them
were based on ‘trial and error’ principle. The countries with worse
epidemiological situation than others, implemented more severe re-
strictions (total quarantine, lock-down). Some measures could be
understaned more as ‘shows’ of politicians to present how they took
care of their society, the others might express the power of the state
authorities over its citizens, while the rest might have been realy ef-
fective. The fact that there was a lack of experience with the spread-
ing of the new virus might be an excuse for the governments to make
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some ‘trial and error’ actions. However, the pandemic goes on and
further actions of governments should be under more severe judge-
ment as were those in the first wave of Covid-19 outburst.

Conclusions and Applications

The paper synthesises and critically discusses how the Government
of Slovenia have managed the situation in the time of the first wave
of Covid-19 in the state (from March until October 2020). It presents
crucial regulations, acts, events and standpoints of the public, legal
and medical experts and scholars published in this period.

The insight in Governmental management of the Covid-19 situa-
tion in Slovenia reveals comparable approaches and events to those
in other countries: severe interference in basic human rights, use
of war rhetoric, protests of disagreed part of citizens, initiatives for
assessing conformity of governmental decrees with constitutional
rights and attempts of extending the power of executive bodies.

The results show that the Government have managed the epi-
demic time mostly with legal acts, governmental decrees, which can
be classified according to the areas of restrictions. During the days
following the declaration of epidemic in the country, six crucial sec-
torial decrees were adopted, with more than 50 amendments in the
next couple of months. Such managerial approach of the Govern-
ment indicates that in practice, the technique of law has been used
to manage people. Constant changes have raised confusion among
citizens and severe disagreements of so many exceptions to general
restrictions, as they have put people under different treatment (the
problem of equality).

The findings reveal a polarized opinion among public, legal and
medical experts, if all measures were proportionate to the epidemio-
logic situation in the state. Even when the most controversial restric-
tion measure (intra-municipality movement) has passed the assess-
ment of its constitutionality and become an important precedence
for the consequent governmental decisions, the polarization contin-
ued. Moreover, the decision of the Constitutional Court itself has
raised serious considerations among legal experts, which might be
— or not — considered in the following assessments of governmental
restrictions by the Court. As the Government in October 2020 again
declared epidemic, it is assumed that there will be more initiatives
filled to Constitutional Court against its restrictions (e.g. police hour).

Some limitations related to this study need to be mentioned. The
first one is subjectivity of the researcher, which commonly accom-
panies the collection, selection and analysis of the non-numerical
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data. The second limitation relates to the limited number of docu-
ments available on the research topics and their quality. In academia,
some of the resources used in this research might be characterised
by the term ‘grey literature’ or papers ‘more driven by practice than
research’. However, the fact is that there have not yet been many
studies on the topic. The study is geographically limited to Slove-
nia, even though some comparisons with other countries have been
mentioned.
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