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ABSTRACT

According to the Constitution of the Republic of Slovenia and the Hu-
man Rights Ombudsman Act, the Slovenian Ombudsman is established
to protect human rights and fundamental freedoms in relation to public
authorities. It is important that the Ombudsman not only complies with
the provisions of the Constitution and international legal acts, but that
when intervening, the Ombudsman may invoke the principles of fairness
and good administration. The purpose of the article is to contribute to
the understanding of good administration and related circumstances for
the respect or violation of human rights. The article is based on the idea
that by applying the principles of good administration, public authority
undermines the public belief that bureaucracy is an end in itself and isin a
dominant position. With these principles, public authority focuses on par-
ties which realise their rights and enjoy their freedoms through the prin-
ciples and postulates of a democratic society. Both theoretical and em-
pirical research methods were used in the preparation of the article. The
analysis of complaints to the Ombudsman aimed to verify the compliance
of normative, theoretical bases with actual practice, and to establish the
basis for evaluating the existing model of the Slovenian Ombudsman, all
in the context of the study of good administration. The results together
with theoretical findings facilitated the verification that in practice, public
authorities most frequently violate the principles of good administration
and that the Ombudsman may significantly contribute to good administra-
tion within their powers. The findings of this article are an original contri-
bution to understanding ombudsmen and their role in different countries.
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1 Introduction

The Human Rights Ombudsman of the Republic of Slovenia (the Ombuds-
man) as an institutionalised informal form of human rights protection was
introduced to our legislation with the Constitution of the Republic of Slovenia
(the Constitution). Such an institution had not existed in the previous social
system. There was the Council for the Protection of Human Rights and Fun-
damental Freedoms within which members investigated violations of human
rights honorarily and without payment. As a new democratic country was
born, its values, human rights and freedoms explicitly stated in the preamble
to the Basic Constitutional Charter on the Independence and Sovereignty of
the Repubilic of Slovenia and the Constitution required special protection.

We learned from the past that mere incorporation of human rights in the high-
est legal acts is not enough. Efficient and accessible mechanisms to protect
human rights must also be provided (Rovsek, 2013). Friendliness, accessibility,
informality, simplicity and being free of charge are the characteristics that dis-
tinguish an ombudsman from other formal forms of human rights protection.
A look to history shows that the first institution of an ombudsman was estab-
lished in Sweden on the basis of the Swedish constitution from 1809, while
the ombudsman actually began practising in 1810.

The ombudsman initially primarily dealt with assessing compliance of public
authority with regulations. At that time, legality was the ombudsman'’s prima-
ry assessment standard, while legitimacy, good administration and the pro-
tection of human rights followed in subsequent development periods.

In a certain sense, the principles of good administration applied and referred
to by the Slovenian Ombudsman are an open framework of common under-
standing of what is deemed good in relation to public authority, what is ac-
cepted as permissible and what is expected as desired in the realisation of
goals which fostered the establishment of an individual institute of public
authority in view of the context of the social and political situation of the de-
cision making of public authority. By referring to the said principles, fairness
is introduced in the work of public authority, since these principles are the
framework for the understanding and also restricting behaviour that public
authorities must not cross. Good administration is actually the foundation of
fairness.

Formal supervision of decisions of public authorities is carried out by appeal
bodies, courts and others, while informal supervision is carried out by the Om-
budsman. Together, they guide the future work of public authority towards
new horizons of legality and legitimacy, and the respect for human rights and
freedoms.

The article assumes that the Ombudsman significantly affects the definition
and development of good administration. When assessing the work of public
authority, the Ombudsman has significant powers, particularly as it does not
merely establish whether the administration and other parts of public author-
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ities comply with regulations, but, in relation to violations of human rights,
also focuses on actions according to the principles of fairness and good ad-
ministration. The hypothesis that the principles of good administration are
not only welcome but an essential supplement to existing principles of the
decision making of public authority in terms of a combination of various ap-
proaches, especially to protect human rights, is followed by analysis and dis-
cussion to study forms of so-called poor administration in Slovenia, and also
by taking into account theoretical bases, by recommendations to arrange the
principles of good administration in Sloveniade lege ferenda.

The discussion of the topic which is the subject of the article was based on
the application of various methods, particularly theoretical but also empirical
methods.

To show the actual practice of an ombudsman and the realisation of the mod-
el of protection against poor administration, annual reports on the work of
the Ombudsman for 2016 and 2017 were analysed, and complaints to the
Ombudsman regarding which violations of the principles of fairness and good
administration had been established for the two years were studied. The aim
was to verify the compliance of normative and theoretical bases with actual
practice, and to establish the basis for critically evaluating the model of the
Slovenian Ombudsman. Due to the limitation of the article, the analysis only
included the national ombudsman. Comparisons with related institutions are
recognised as possibilities for further research.

2 Study and results

2.1 Legality and legitimacy

As previously mentioned, the first ombudsmen dealt primarily with illegal be-
haviour of, at first only, the executive branch of public authority and later also
wider. In subsequent development periods, it was widely believed that pri-
marily the courts were meant to supervise legality, and that the supervision
by ombudsmen, which are an informal form of the protection of individual
against public authority, should, in addition to the aforementioned areas, in-
clude the assessment whether the behaviour of public authority was legiti-
mate.

Both legality and legitimacy may be explained within the concept of good
administration. This conceptis a general term for legal, professional, prudent,
fair and decent behaviour of public authorities. Legality means compliance
with regulations, while legitimacy means justification, acceptability and fair-
ness of public authority. (Non)Legality is slightly easier to explain, as there are
objective criteria for that; legitimacy is harder, which may be deduced from
its definition. TerSek (2014, p. 54) labels it as “quality which transforms pure
power to justified authority”. The core of legitimacy is composed of the ratio
between coercion and free will. In this context, the same author believes that
human rights are a “minimum normative standard of justification, acceptabili-
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ty and legitimacy of public authority, institutions, rules and binding decisions”
(TerSek, 2014, p. 31). The foundation of legality is established with the estab-
lishment of public authority, which does not necessarily lay down the foun-
dation of legitimacy. The legitimacy of the behaviour of public authority (de-
termined with regulations, making it legal) is only provided when regulations
stem from morality, ethics and customs, which means that they are accepted
and respected by society.

As democratic society developed, the actions of ombudsmen moved from the
assessment of the legality and legitimacy of the behaviour of public authority
to their good administration and respect for human rights. The significance of
an ombudsman in human rights protection cannot be denied, as established
by Kauci¢ (2008), Kocjanci¢ (2009), Bavcon (2013), Rovsek (2002), Remac
(2013), L. Reif (2004) and others. The said role of an ombudsman is distinct-
ly characteristic of countries without a tradition of democracy, which have
to pay special attention to legality and legitimacy, and fundamental human
rights and freedoms to establish and maintain democratic standards. The role
of ombudsmen in the protection of human rights is not contested anywhere
in the world. International promotion of human rights and activities of nation-
al institutions for the protection of human rights? which, in individual coun-
tries, guide, train and educate in relation to human rights, raise awareness of
the public and spread knowledge thereof, facilitating the exercise of human
rights and reducing their violations.

According to Rovsek (2002), it should be pointed out that almost every “ir-
regularity and procedural error may be defined as a violation of Convention
rights, for example in relation to fair proceeding as stated in Article 6 of the
Convention for the Protection of Human Rights and Fundamental Freedoms.
Therefore, it is not appropriate to wonder about the significance and role of
ombudsmen in the protection of human rights, even in countries with devel-
oped parliamentary democracy, where ombudsmen develop standards of
good administration and dedicate themselves to new generations of human
rights which are not fundamental (e.g. the right to clean environment), con-
tributing to good administration and higher human rights standards.

2.2 Poor administration as a violation of human rights

Democratic development of a country requires decisions by public authority,
which are based on legality, correctness, decency, effectiveness and efficien-
cy, and respect the postulates of the rule of law and the principle of good
administration. The aforementioned principles are crucial, as public authori-
ties frequently state regulatory framework as an excuse or apology for inac-
tivity in the sense that certain situations are not regulated and that there is
nothing that can be done, which is not true, as the general norm that public
authority should act professionally and in accordance with the principles of

2 These are national institutions in the field of the promotion and protection of human rights,
which operate on the basis of the Principle related to the Status of National Institutions — The
Paris Principle) adopted by the UN. In 2018, the Slovenian Ombudsman requested to obtain
the said accreditation.
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good administration is forgotten. The said principles may be the basis of ex-
traordinary solutions in situations not foreseen by regulations (Rovsek, 2002,
p. 143). They may be used to solve special situations, circumstances or cases,
when, for example, administrative silence is replaced by successful mediation,
enabling administrative activity to become legal, legitimate, suitable and effi-
cient public authority (Kovac, 2012).

In good and poor administration, there is a dilemma regarding the standards
of such behaviour of public authority. The fact that in Slovenia the phrase
“good administration” is only used in the Human Rights Ombudsman Act and
the Public Administration Development Strategy 2015-2020 is very interest-
ing. In other countries,the right to good governance, good administration,
good administrative behaviour, maladministration and other related terms,
which generalise either good or poor governance or either good or bad ad-
ministration, are used. In this article, good administration is discussed in its
narrower sense as part of wider good governance. Poor administration is de-
fined as any questionable behaviour of public authority, which may include
administrative errors, or error in ethical or moral aspects (indecency, unre-
sponsiveness, inappropriateness). The main characteristic of poor administra-
tion everywhere is that it is not always illegal.

Good administration and the right to a fair trial without error may be referred
to when “authorities make the exercise of individuals’ rights difficult incor-
rectly and unjustifiably, without such behaviour being in contravention of
regulations” (Grad etc., 1996, p. 331). As previously mentioned, it should be
pointed out that good administration and fairness stem from international
agreements and international principles: they refer to openness, transpar-
ency, accessibility, responsiveness, ethical behaviour, fairness, economy, and
effectiveness and efficiency, and in this respect, they do not receive national
protection but also international protection.

Ethical rules are the lever of good administration. These are high standards
of the behaviour of public authority, which, in a certain sense, supplement
and upgrade legal standards. The public expect public authority to behave in
a legal and legitimate manner and in line with morality, ethics and customs. In
various acts, the standards of good administration are only stated individually
and are not substantively improved, which leads us to believe that democratic
society and public expectations regarding the behaviour of authorities con-
stantly evolve.

The opposite of good administration is poor administration. The pioneer of
its definition in relation to the work of ombudsmen is Richard Crossman who
called it maladministration and characterised it with partiality, neglect, care-
lessness, negligence, delays, incompetence, malevolence and other charac-
teristics (Harlow and Rawlings, 2009).

In 1998, the European Ombudsman shaped the term of good administration
as a counterbalance to poor administration (The European Ombudsman,
1999). According to the European Ombudsman, good administration consists
of three aspects: material (which comprises legality, equality, objectivity and
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others), procedural (refers to the course of proceedings in accordance with
procedural rules to protect the rights of clients and efficient decision making)
and direct obligations of authorities to clients (particularly requirements for
clear and suitable information, friendliness, acknowledgement of errors and
apologising for them).

In this regard, it must be emphasised that limited good administration ad-
dresses higher expectations than suitable or fair administration which inly in-
cludes minimum standards, as found by Addink (2015, p. 44).

Pecari¢ (2011, p. 535) points out the lack of definition of the content of good
administration. It is a legally undefined term which covers “procedural and
material elements” which are not necessarily legally enforceable. According
to said author, it is used as a standard of “administrative fairness”, transparen-
cy, openness and clarity of procedures, to correct the quality of the ratio be-
tween public authority and citizens, which thus “changes from authoritative
and centralised to decentralised and participative functioning of the state”
(Kovac and Leben, 2015, p. 4).

Certain authors (Kopri¢, Musa and Lali¢, 2011) state gradualness in the devel-
opment of good administration: at first, it was defined with ethical standards
of behaviour and later became a human right explicitly stated in the Charter
of Fundamental Rights of the European Union.

Good administration as a working method “is a mix of entitlements of dem-
ocratic relations with clients and efficient administration for legally foresee-
able and responsible manner of the execution of public authority and public
services”, as believed by Tomazevi¢ and Aristovnik (2015, p. 2).

It is also essential to increase the possibility of concluding agreements, set-
tlements and mediations, as pointed out by the Ombudsman and discussed
in relation to the development of alternative forms of dispute resolution by
Remac (2014), L. Reif (2004), Pecaric¢ (2016), Kovac (2014, 2016), Dragos and
Neamtu (2014), and others. Good administration could be developed in this
way, which “is not only minimum formalism but a participatory and efficient
implementation of public policies with active inclusion of individual members
of society in public administration” (Kovac, 2016, p. 91).

In reference to all said authors and stemming from findings of theoretical
studies, the conclusion is that good administration is based on the principles
of legality, openness, transparency, participation, responsibility, efficiency
and connection. Prompt response to social needs and equality of both sides,
public authority and clients, are key elements of good administration, which
is all the essence of modern democratic systems (Lozina and Klari¢, 2012). The
responsibility of ombudsmen is to contribute with their proposals and recom-
mendations to the formation of the so-called partner relationship between
public authority and individuals, and co-shape public authority that will follow
legal proceedings (administrative, civil, criminal and other), whose rules and
safeguards limit the power of public authorities, and the principles of good
administration in a way that respects human rights and freedoms.
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2.3 General characteristics, emphases and guidelines of good
administration on an international scale

The right to good administration is not explicitly defined in Slovenian legal
regulations; only two previously mentioned documents refer to it. Due to the
aforementioned reasons, the Slovenian Ombudsman, when establishing vio-
lations of good administration, frequently refers to findings of individual ex-
perts in this field, and international legal acts which go beyond relating good
administration with legal and legitimate behaviour of public authorities. All
these procedures of authorities must be carried out with particular sensitivity
and in a way that respects personality, the situation and human rights of each
individual. For these reasons, international documents which include provi-
sions on good administration are presented briefly below.

European Union: The Treaty on European Union and the Treaty on the Func-
tioning of the European Union both contain provisions on good administra-
tion. Provisions on good administration are contained in Article 20 of the
Treaty on the Functioning of the European Union (the option to appeal to the
European Ombudsman) and in Article 298 of the same document (regarding
expectations of an open, efficient and independent European administra-
tion), as well as other places.

Article 41 of the Charter of Fundamental Rights of the European Union ex-
plicitly acknowledges the right to good administration. The European Code
of Good Administrative Behaviour (the European Code) approved at the pro-
posal of the European Ombudsman by the European Parliament, the set of
principles of public administration for EU civil servants published by the Eu-
ropean Ombudsman in 2012, and the updated version of the European Code
from 2015 include ethical standards to be respected by the public adminis-
tration of the European Union and guidelines on practical actions for better
efficiency, transparency and responsibility. The aforementioned documents
are not binding but have a dual meaning. On the one hand, they define the
culture of the functioning of the EU bodies and Member States when they
apply European Union law, supporting citizens in their justified expectations
regarding the behaviour of the said bodies. According to the Charter of Fun-
damental Rights of the European Union, every person has the right to have
their affairs handled well by bodies of the EU (and by Member States in situ-
ations when they apply European Union law). On the other hand, these acts
stimulate Member States to create conditions and circumstances for good
administration within their borders.

The adoption of the Law of Administrative Procedure of the European Union
proposed to the European Commission by the European Parliament in 2013
and in 2016 with the Resolution? which would contribute to good administra-
tion, as the rules of administrative law would be codified. Certain procedural
rules and rights would be available to persons who encounter EU administra-
tion, the rules of good administration would be included in a single act (and

3 The Resolution with Recommendations to the Commission on a Law of Administrative
Procedure of the EU (2012/2024(INL)) adopted on 13 January 2013 and the Resolution for an
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not various sources like they are now), and the legitimacy of the EU and the
confidence of citizens in its administration would strengthen. The adoption
of the act would facilitate convergence with national administrative law and
affect the standards of good administration in national environments (Euro-
pean Parliament, 2013). It should be noted, however, that the formal proce-
dure for the adoption of the EU administrative law has not yet begun and that
the proposal of the European Parliament has only a non-binding nature of the
recommendation.

Council of Europe: In 1977, the Committee of Ministers adopted the Resolu-
tion on the Protection of the Individual in Relation to Acts of Administrative
Authorities (77) 31.*1ts key purpose was to protect individuals against author-
itarian behaviour of administrative authorities. In 2007, the Committee of
Ministers further adopted the Recommendation CM/Rec 7 on good adminis-
tration®the appendix to which contains the Code of good administration with
a very detailed description of the standards of good administration. None of
the said acts is binding for Member States of the Council of Europe, but they
urge them to provide good administration, which may be done by adopting
suitable standards and establishing a system to measure their performance.
All these activities would increase responsibility, the results of administration
would improve, the satisfaction of individual would grow, the role of admin-
istration would strengthen and the confidence in its work would be boosted.

The Venice Commission (European Commission for Democracy through Law,
2011, p. 6) places good governance and good administration in a set of sus-
tainable development theories with the following characteristics: legality,
openness, transparency and responsibility, fairness and equality, the use of
counselling and participation mechanisms, effectiveness and efficiency, clear,
transparent and useful legislation, consistency and clarity when designing
policies and high standards of ethical behaviour.

2.4 Good administration in national legislation

Slovenian legislation explicitly states the term good administration only in
one legal act, i.e. the Human Rights Ombudsman Act (ZvarCP), Article 3 of
which stipulates that “In their work, the Ombudsman shall comply with the
provisions of the Constitution and international legal acts on human rights
and fundamental freedoms. When intervening, the Ombudsman must invoke
the principles of equity and good administration”. Equality is one of the fun-
damental constitutional principles. Together with the principles of a legal and
social state, it means the basis of fairness in society. Within the aforemen-
tioned intervention, the Ombudsman may propose exceptional, sensible and
suitable solutions, while remaining in the zone of legality and equality before
the law, and recommend amendments to legislation. The Ombudsman con-

open, efficient and independent European Union administration (2016/2610(RSP)) adopted
on 9 June 2016.

4 Resolution (77) 31 on the Protection of the Individual in Relation to Acts of Administrative
Authorities (Council of Europe, 1977.

5 Recommendation CM/Rec 7 on good administration (Council of Europe, 2007)
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tributes to informal practices of the behaviour of public authorities to become
legally binding, which may occur in situations when the Ombudsman recog-
nises injustice in failure to comply with the principles of good administration
and therefore, proposes an act that makes good administration binding.

The term good administration is also defined in the Public Administration
Development Strategy 2015-2020 which states on page 3 that “citizens as
business entities need a flexible and responsive public administration which
will behave in a transparent, professional and responsible manner, and com-
ply with the principles of good administration”. The Strategy foresees public
administration to be modernised so that it will comply with the principles of
good administration. Good public administration should contribute to gener-
al welfare and boosting the confidence of the publicin its work. As elements
of good administration, the Strategy states individual principles and values:
transparency, responsibility, participation and others. The said elements refer
to the rights citizens must have in relation to public services , some of them
areincludedin the Constitution, procedural rules which regulate individual le-
gal fields, in the Public Employees Act, the Code of Conduct for Civil Servants,
the Code of Conduct for Civil Servants in State Bodies and Local Community
Authorities, and elsewhere.

This brings up the question about the content of good administration. Ac-
cording to Pecaric (2008, p. 202), “the principle of good administration may be
explained as the umbrella principle of the whole public administration (or the
public sector) to behave according to the principles of legality, legal certainty
and predictability, political neutrality, focus on users, openness and transpar-
ency, quality, effectiveness and efficiency, and should not only include the
protection of human rights and fundamental freedoms, but also prudence, ef-
fectiveness, efficiency, proportionality, rationality and responsiveness of the
functioning of public administration”. According to the Slovenian regulation
of the Ombudsman, good administration is available in the broadest sense of
the word; its infringement is not necessarily a violation of regulations. This
may also be deduced from Article 45 of the ZVarCP, which stipulates that the
Ombudsman provides state authorities, institutions and organisations with
public authority with proposals to improve their operations and treatment
of clients. However, the Ombudsman may intervene in cases of poor adminis-
tration, regardless of their primary task (to protect human rights), since good
administration is crucial for the exercise of human rights and freedoms.

2.5 Analysis of Forms of poor administration in the practice of
the Slovenian Ombudsman

The subject of the Ombudsman’s work is the protection of human rights
and fundamental freedoms which are violated by illegal and illegitimate be-
haviour or poor administration, which is not studied and established by the
Ombudsman, as they are limited to public sector bodies that carry out the
tasks of public authority. According to the Constitution and the ZvarCP, the
Ombudsman supervises state authorities, local self-government authorities
and holders of public authority.
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Within the scope of the analysis, reports on the work of the Ombudsman for
2013, 2014, 2015, 2016 and 2017 were studied, particularly cases and com-
plaints regarding which the Ombudsman established violations of the princi-
ples of good administration and fairnessin 2015, 2016 and 2017.

The research showed the following limitations:

a large number of complaints handled by the Ombudsman, over 3,000 per
year on average;

— the system of concluding justified complaints by stating the type of the
violation established and the violator was only introduced in 2015, which
prevents retrospective comparisons;

— the manner of concluding complaints with a description of the established
violation of the principles of good administration or fairness, which someti-
mes required a physical insight in a case prior to the capturing and analysis
of data, which was followed by uniform recording on a pre-prepared form;

— the Ombudsman’s not completely clear and focused recommendations on
how a public authority should behave to comply with the principle of good
administration, which could significantly contribute to the content of the
said principle.

2.6 Analysis results

Annual reports on the work of the Ombudsman for the term of the current
Ombudsman Vlasta Nussdorfer (2013-2017) show the following data on
closed cases either handled at the Ombudsman’s initiative or on the basis
of received complaints. The closed cases are all cases handling of which was
completed with the end of each year.

Table 1: Ratio between the number of all closed and justified cases by years*

Cases Year 5013 2014 2015 2016 2017
Closed 3737 3181 3008 2722 2627
Justified 893 684 457 357 386
Level of

justification 23.9% 21.5% 15.2% 13.1% 14.7%

* The data do not include the field of the National Prevention Mechanism.

Source: annual reports on the work of the Ombudsman for 2013, 2014, 2015, 2016
and 2017

The level of justification, i.e. in which the Ombudsman established irregulari-
ties, violations of human rights and behaviour in contravention of the princi-
ple of good administration, has been around 15 per cent for the past three
years. Prior to that, the level of justification had been higher. However, it was
established that it was particularly down to the fact that the Ombudsman
established a new working method and a system of concluding complaints

Central European Public Administration Review, Vol. 17, No. 1/2019



Role of the Human Rights Ombudsman in Ensuring Good Administration in Slovenia

in 2015 in which the type of violation and the violator (authority) are record-
ed in each justified case. The aforementioned findings will facilitate detailed
analyses, comparisons and more accurately focused recommendations of the
Ombudsman.

Justified cases in which violations of the principles of good administration
and fairness were established are shown below, at first in absolute numbers
(Table 2) and then in shares (Table 3). They are related to this article, so only
these established violations are compared. It is crucial to take into account
the fact that such a comparison and analysis are not possible for previous
years, since justification was established and recorded only generally, which
did not enable the actual situation regarding the extent of a certain problem
or the number of individual violations to be shown.

Under current regulation, the results of the analysis allow consideration of ur-
gent changes to legislation and existing practice of the functioning of public
authorities, particularly where violations occur most frequently.

Table 2: Ratio between the number of all violations and established violations
of the principles of good administration and fairness*

Year

Violations 2015 2016 2017
Good administration 63 78 114
Fairness 3 14 15

Allx* 504 374 446

* The data are shown without the field of the National Prevention Mechanism.
** The data signify total violations of human rights established in individual years.

Source: annual reports on the work of the Ombudsman for 2015, 2016 and 2017

The article also shows the importance of the comparison of the shares of all
violations and violations of the principle of good administration by years.

Table 3: Ratio between the share of all violations and established violations of
the principles of good administration and fairness*

Year

Violations 2015 2016 2017
Good administration 12.5% 20.8% 25.56%
Fairness 0.59% 3.7% 3.36%
All 100% 100% 100%

* The data are shown without the field of the National Prevention Mechanism.
Source: annual reports on the work of the Ombudsman for 2015, 2016 and 2017

The urgency of further research of violations of the principles of good admin-
istration and fairness is notably highlighted, as it was established that public
authorities most frequently violate these principles related particularly to the
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right to a fair trial. To understand the data shown in the article (limitation
to individual years and violations), it should be explained why the numbers
of justified cases, violations and violators do not match. More cases handled
included the identification of several violations and violators. The answer also
lies in the circumstances of the work of the Ombudsman (already presented)
and public authorities. They carry out many demanding, diverse and related
tasks, and the fact of frequent and insufficiently thought out amendments
to legislation extending to fields of work of various authorities may not be
ignored either.

Also important is the study of cases handled by the Ombudsman at their own
initiative, in which violations of the principle of good administration were es-
tablished, as shown in Table 4.

Table 4: Ratio between violations of good administration and the manner of
procedure instigation

brocedure Year 2015 2016 2017

Upon received complaint 62 76 108

At own initiative 1 2 6

Total 63 78 114
Source: own

Regarding the violation of fairness, all justified cases were handled on the ba-
sis of received complaints; the total number of such violations in 2015, 2015
and 2017 is 32.

The analysis further researched the segment of violators of the principles of
fairness and good administration (Table 5).

Table 5: Violators of fairness and good administration by years

Violator Year 2015 2016 2017

State administration 45 50 79

Other state authorities 6 4 9

Local self-government 10 7 11

Holders of public authority 2 15 27

Other 0 2 3
Source: own

The results of the analysis in the years in question show that all justified cases
(and violations) handled by the Ombudsman most violations were violations
of the principle of good administration, i.e. unsuitable cooperation and coor-
dination between authorities, failure to reply to received letters (ministries,
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inspectorates, mayors), unsuitability, lack of comprehension and lack of har-
monisation of provided information, lengthy decision-making procedures, un-
responsiveness of authorities, delays in procedures, failure to fulfil promises
and commitments, unclear competences and powers of individual authorities
and institutions, failure to adopt internal acts, failure to fulfil the obligation
to explain, and others. Also important is the finding that shows that the share
of cases of established violations of the principle of good administration has
been increasing with years, which is shown in Table 5, and that the highest
share of violators are from state administration which includes ministries,
bodies affiliated to ministries, government services, administrative units and
other state administration authorities that carry out the tasks of state admin-
istration at the local level, such as branches of inspectorates, defence and
land survey services, financial administration and others.

In the cases and complaints in question, the Ombudsman addressed to com-
petent authorities their specific proposals and positions, which included
clearly defined established irregularities and violations, proposals to elimi-
nate the existing situation and proposals for suitable behaviour in the future.
Generally, the Ombudsman’s proposals for potential amendments to legisla-
tion and improvements to existing practices of the authorities towards good
administration were provided in relevant annual reports on the work of the
Ombudsman, the realisation of which is reported and discussed in the next
annual report.

2.7 Otherissues related to the findings of the analysis

Despite limitations, the results of the analysis are representative and ob-
tained in this manner for the first time. Together with theoretical findings,
they facilitate verification of how public authorities carry out their mission
and powers, and follow the Public Administration Development Strategy and
postulates of the modern democratic social system, while taking into account
the principle of good administration. The results are the substantive basis of
the definition of good administration and of its potentially greater inclusion
in the legislative framework. The principles of good administration also in-
clude broader principles, some of which are part of the Constitution and in-
dividual procedural regulations, while others are such that failure to comply
with them is not necessarily a violation of legal regulations.

The information that, among all potential violations and irregularities, the
Ombudsman established most violations of the principles of good adminis-
tration most frequently caused by state administration authorities may be
explained by the fact that administrative procedures are the most frequent
legal proceedings most individuals are involved in and in which decisions are
made by state administrative authorities. It is important that the Ombuds-
man’s identification of violations of the principle of good administration com-
prises irregularities which are a violation of legal regulations (e.g. exceeding
the statutory deadline to issue a decision) and those which are not necessarily
such a violation. Both cases undoubtedly refer to the behaviour of public au-
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thorities which is in contravention of the principle of good administration;
however, legal remedies are available to individuals in cases of violations of
legislation before national and international public authority. Most unsuitable
behaviour of public authorities, which is not unlawful but is in contravention
of the principle of good administration, remains unsanctioned but still pos-
es inconveniences and difficulties, and is a violation of the principle of good
administration and frequently prevents the exercise of certain human rights
and freedoms. Therefore, the Ombudsman’s power referred to in Article 45
of the ZVarCP, which stipulates that the Ombudsman may submit proposals
for improving operations and the treatment of clients to state authorities,
institutions and organisations (including municipalities, taking into account
their position and tasks related to public authority) with public authority, is all
the more important.

3 Conclusion

While there are many rules, principles and procedural requirements, many
violations of human rights still occur in decision-making procedures on the
rights, obligations and legal entitlements of clients, and in the provision of
goods and services, as established by the Ombudsman. These arise not only
fromillegal and illegitimate behaviour of public authorities but are frequently
the consequence of behaviour of public authority that is in contravention of
the principle of good administration.

The Ombudsman was actually established due to the need to limit public au-
thorities’ self-will and for them to perform their functions in a way that en-
sures legality, legitimacy, good administration and respect for human rights
and freedoms. The findings of the Ombudsman are a reflection of the actual
needs of the people of Slovenia, and the Ombudsman’s success stories are
alerting to, and eliminating, actual violations of public authorities.

The research shows that the Ombudsman in their work records violations of
the principle of good administration more frequently than other potential vi-
olations. Also, in relation to the efforts of the European Ombudsman to es-
tablish good administration, the instruction of the Slovenian Ombudsman to
refer and introduce similar standards in the work of public authority is partic-
ularity important. The principle of good administration supplements existing
systems, as it legitimises the purpose of the decision making of public author-
ity. Such systems may be formally legal without it but are in contravention of
good administration and as mentioned, may be a violation of the right to a fair
trial according to the ECHR.

On the basis of what is explained in the article, it may be confirmed that the
institution of the Ombudsman significantly contributes to the definition and
development of good administration. When assessing the work of public au-
thority, the Ombudsman has significant powers, particularly as it does not
merely establish whether public authority complies with regulations, but, in
relation to violations of human rights, also focuses on actions according to
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the principles of fairness and good administration. Therefore, the Ombuds-
man does not only eliminate violations and systemic irregularities with their
recommendations, but attempts to change the behaviour of public authori-
ties towards new horizons of good administration over a certain period. Alter-
native forms of dispute resolution, concluding agreements, settlements, me-
diations and the implementation of the principles of a participatory society
are also being pursued .Many problems, irregularities, violations and disputes
could be resolved merely by individuals having the opportunity to say how
they see things, i.e. being actively included in development and resolution of
their situation.

The contribution of the Ombudsman to the development of modern good ad-
ministration is significant. However, shifts in this direction do not depend only
on the ombudsman but on public authority, i.e. whether they see the sense of
the Ombudsman’s findings, proposals, recommendations and positions, and
the potential for good administration to develop, which is crucial to ensuring
human rights and freedom:s.

The objective of the work of the Ombudsman is to achieve the elimination of
violations; therefore, the Ombudsman strives for amicable resolutions with
settlements, mediations or other forms of alternative solutions. In this field,
the Ombudsman’s activity could be enhanced, particularly in light of the find-
ing that a combination of recommendations® and powers of public authority
has proven in practice rather optimal. The European Ombudsman strives to
achieve that the standards of good administration be introduced to the work
of EU civil servants. Therefore, the instruction to refer to, and introduce, simi-
lar standards to the work of the public sector in Slovenia is sensible.

Perhaps we should consider adopting a code of good administration by civil
servants in Slovenia; prior to that, however, a detailed analysis of the actual
situation should be carried out in relation to the findings of the Ombudsman
and other similar supervisory institutions. Defining the content of the stan-
dards of good administration is essential for the establishment of good ad-
ministration which must be defined as better legislation and part of broader
good governance. The option to directly refer to the right to good administra-
tion referred to in Article 41 of the Charter of Fundamental Rights of the Eu-
ropean Union,” although Slovenian legal regulations do not explicitly define it.

6 According to Article 7 of the ZvarCP, the Ombudsman may address proposals, opinions,
criticisms or recommendations to competent authorities, which are obliged to discuss, and
reply to, them. In this case, the nature of the Ombudsman'’s powers is recommendatory.
According to Article 23a of the Constitutional Court Act, the Ombudsman may address
a proposal to the Constitutional Court for a review of the constitutionality or legality of
regulations or general acts issued for the exercise of public authority, if they deem that a
regulation or general act issued for the exercise of public authority encroaches unacceptably
on human rights or fundamental freedoms. In this case, the Ombudsman’s powers have the
power of public authority.

7 Article 15 of the Constitution of the Republic of Slovenia stipulates that no human right or
fundamental freedom regulated by legal acts in force in Slovenia may be restricted on the
grounds that this Constitution does not recognise that right or freedom or recognises it to a
lesser extent.
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