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Abstract This article aims to analyze a proposed amendment
of 2021 to the Polish Criminal Code relating to abortion. The
starting point for the considered legal solutions is the
equalization of criminal law protection of human life before
and after birth. This means that a termination of pregnancy is
to be regarded as homicide, with all its attendant consequences.
This article analyzes the legal implications atising from the
proposed amendments both in relation to pregnant women
and other persons (doctors, relatives and even employers of
pregnant women). The far-reaching repressiveness of the
future anti-abortion law that is rarely found in the modern
world is demonstrated. The analysis is complemented with an
attempt to diagnose the social consequences of the proposed
amendments using historical and criminological texts
concerning such situations in the past, as well as on the basis
of sociological observations of current social trends. The
authors believe that the proposed law will prove to be
ineffective, and children (including unborn ones) will be
maleficiaries rather than beneficiaries of the amendments in

question.
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1 Introduction

In the 21st century, in a European country, a citizens’ draft amendment to the
Criminal Code was prepared, the main goal of which is to protect life before birth
to the same degree and in the same manner as the lives of all other persons. The
draft amendment was prepared by an organization called Citizens’ Legislative
Initiative Stop Abortion, which collected signatures in its support among
representatives of the public. 100,000 signatures are required for a citizens’ draft to
come before the Polish Parliament. This happened on September 220d 2021.1

The present analysis focuses on the draft act that would have amended the Criminal
Code and certain other acts prepared by the aforementioned organization and
posted on the website of the Pro-Right to Life Foundation.? It is a non-profit
organization. One of its missions is to prevent abortion. For this purpose, it
organizes various events: demonstrations, lectures, and also takes legislative
initiatives. The draft act is not in force at the time of publication. Moreover, it was
finally rejected in the Polish Parliament on December 204 2021.3 The draft, however,
was a radical amendment to the legal order in terms of the criminalization of
abortion. In a sense, it set the direction and virtually the threshold of radical
normative solutions for supporters of a total ban on abortion. It is therefore
necessary now (before another amendment) to interpret the proposed regulations in
order to define the legal and social situation of women in the event of their
enactment. We believe that the remarks presented here are of a universal nature,
regardless of the criminal law model currently adopted in a given country, in relation
to abortion or the effective legal system. Pro-life movements operate to a greater or
lesser extent in every country and their ultimate aim is a prohibition on abortion
along the lines of the Polish solution proposed in 2021. This may be illustrated by
US press reports of a draft bill foreseeing the death penalty for a woman terminating
her pregnancy (Gstalter, 2019).

1 Serwis fundacji Pro-Prawo do zycia (2021) List pryyjaciét: Podpisy pod projektem Stop aborgi trafily do Sejmn!,
retrieved from: https://stronazycia.pl/list-do-przyjaciol-podpisy-pod-projektem-stop-aborcji-trafily-
do-sejmu/ (30 September 2021).

2 Serwis fundacji Pro-Prawo do zycia (2021), retrieved from: https://stronazycia.pl/fundacja (30
September 2021).

3 Panstwowa Agencja Prasowa (2021) Obywatelski projekt ustawy zaostrzajacy przepisy aboreyjne. Postowie
zadecydowali, retrieved from: https://www.pap.pl/aktualnosci/news%2C1017042%2Cobywatelski-
projekt-ustawy-zaostrzajacy-przepisy-aborcyjne-poslowie (27 December 2021).
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This article employs a dogmatic approach complemented with a social assessment
of the effects of the proposed criminalization policy, carried out based on
criminological, sociological and historical texts. At the same time, a very important
point of a legislative nature should be made. The wording used in the Polish debate
on the issue under analysis is strongly marked by ideology. For instance, supporters
of the legalization of abortion use the terms “fetus” or “embryo”, whereas the
opponents — “conceived child”. Even the word “abortion” is more often used by
representatives of the former group while the opponents often employ the term
“murder of an unborn child”. This article will use the most neutral wording
“conceptus”, which does not often appear in the Polish discourse and is therefore
not associated with a specific worldview. Moreover, the Latin term that defines “one
that is formed” may be used by both supporters and opponents of the

criminalization of abortion.

2 Brief Historical Overview of the Criminalization of Abortion in
Poland

Significantly, the 2021 draft amendment is not the first proposal by the Pro-Right to
Life Foundation designed to introduce new anti-abortion solutions.* In order to
place the current proposed legislation in proper context it is necessary to first briefly
summarize the history of the last hundred years of Polish criminal law regulations
relating to the termination of pregnancy. It was a turbulent history full of twists and
turns (Sitarz & Jaworska-Wieloch, 2020, pp. 239-240). The first Polish Criminal
Code of the 20th century (1932)> provided that abortion was a prohibited act.
Specifically, a woman committing that act was liable to a penalty of up to three yeats'
imprisonment, while other persons assisting in the act faced a maximum of five years
in prison. The exceptions concerned two circumstances precluding criminal liability
— there was no crime where the health and life of the pregnant woman were at risk
and where the pregnancy resulted from a crime. The situation changed drastically
with the introduction of a special Act of 19569, pursuant to which the termination
of pregnancy was legal where it was justified by medical indications, difficult living

conditions of the woman or if there was a reasonable suspicion that the pregnancy

* Draft act amending the act — the Criminal Code and certain other acts, rettieved from: https://www.stopaborcji.pl/wp-
content/uploads/2016/03/projekt_2016.pdf (30 September 2021).

5 Presidential Decree of 11 July 1932 — Criminal Code (Journal of Laws of 1932, No. 60, item 571 as amended).

o Act of 27 April 1956 of Conditions for the Permissibility of the Termination of Pregnancy (Journal of Laws of
1956, No. 12, item 61).
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resulted from a crime. The Criminal Code of 19697 did not alter significantly the
legal situation (it referred to the exceptions envisaged in the above act), yet it foresaw
impunity for a pregnant woman terminating her pregnancy regardless of the
circumstances. The Act of 7 January 1993 on Family Planning, Human Fetus
Protection and Conditions for the Permissibility of the Termination of Pregnancy
(hereinafter 1993 Family Planning Law)® redefined the exceptional situations
allowing for a legal abortion that were introduced into the Criminal Code. They
(initially) included the following circumstances: the pregnant woman's health and
life, serious and irreversible damage to the fetus and suspicion that the pregnancy
resulted from a prohibited act. In 1996, new conditions for the legalization of
abortion were introduced — difficult living conditions or a difficult personal situation
of the pregnant woman. However, these conditions were quickly removed from the
Polish legal order because the following year the Constitutional Tribunal found them
to be unconstitutional.” Another Criminal Code (1997)10 — currently in force — did
not change much in this regard because the provisions proscribing the
criminalization of abortion referred to the above act in matters of legal exceptions.
Finally, a judgment of the Constitutional Tribunal of 2020"! had revolutionary
implications, as it held that another existing condition — severe and irreversible
damage to the fetus - is unconstitutional and must therefore be removed from the
Polish legal system. As the law currently stands, abortion is allowed in Poland only
in two situations: where necessary to save the life and health of the pregnant woman
and where the pregnancy results from a prohibited act. A termination of pregnancy
by a woman continues to go unpunished. The arguments advanced in the recent
judgment of the Constitutional Tribunal give grounds for presuming that these
changes are not final. The Tribunal took the view that the Constitution ensures the
value of a person's life from conception and a right of such value may not be
sacrificed for the exercise of rights of lower value. In the light of the considerations
of the Tribunal, one individual (conceptus) may not be worth less than another
individual (pregnant woman), and in particular her health or mental well-being
(suffering detriment due to the fact that the pregnancy results from, for instance,

rape). Clearly, the draft amendment to the Polish Criminal Code under analysis is

7 Act of 19 April 1969 — Criminal Code (Journal of Laws of 1969, No. 13, item 94).

8 Journal of Laws of 1993, No. 17, item 78 as amended.

? Judgment of the Polish Constitutional Tribunal of 28 May 1997, K 26/96, LEX no. 29143.

10 Act of 6 June 1997 — Criminal Code (consolidated text Journal of Laws of 2020, item 1444, as amended).
! Judgment of the Polish Constitutional Ttibunal of 22 October 2020, K 1/20, LEX no. 3071397.
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consistent with the interpretation of the Polish Constitution announced by the
Tribunal.

3 Criminal Law Consequences for Women for Intentional Crimes
Against Life and Health

The draft amendment envisaged adding to Article 115 of the Criminal Code
(hereinafter: CC), which is a glossary of statutory terms, a new provision (§ 25)
containing the following legal definition of the child: “A child is a human person in the
period of conception until reaching the age of majority; a conceived child is a child in the period until
the onset of childbirth within the meaning of Article 149.” The addition of this definition,
while repealing the 1993 Family Planning Law, that defines conditions for the legal
termination of pregnancy, and removing Articles 152-154 (relating to illegal
abortion) from the Criminal Code, has the effect that the notion of abortion — as a
crime — in fact ceases to exist in the Polish legal order. Since then, a termination of
pregnancy would be qualified as homicide, depending on the satisfaction of the
remaining offense elements either of the basic or modified type. As intended by the
proposer, a woman who chooses to terminate her pregnancy and has an abortion
will have to bear full criminal liability and her only legal recourse would be to argue

for an extraordinary mitigation of penalty or waiver of its imposition.

In essence, the Polish legislator provides for the possibility of bearing criminal
liability on the basis of the Polish criminal act for a crime committed abroad only in
situations where the committed prohibited act constitutes a prohibited act also in
the place of its commission (that is in a foreign country). A pregnant woman could
then terminate her pregnancy abroad with no fear of bearing criminal liability.
However, there are cases where a pregnant woman could be held liable for a
homicide of the conceptus even where the termination occurs abroad. This would
occur where, as a result of a termination of pregnancy abroad, a financial benefit was

achieved, even indirectly, on the territory of the Republic of Poland.

Upon the entry into force of the draft amendment, a perpetrator that terminates a
pregnancy will most often fulfil the elements of the crime of homicide of the basic
type (Article 148 § 1 CC: “Whoever kills a human person shall be subject to a penalty of
deprivation of liberty for no less than 8 years, a penalty of deprivation of liberty for 25 years or a
penalty of deprivation of liberty for lif¢”). A mother who would commit this act personally,
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for example by taking abortifacients, would be liable for the individual perpetration
of this act. By contrast, where she terminated the pregnancy with the help of a

doctor, she would be liable for incitement to commit homicide.

In both cases, the woman’s liability may be mitigated pursuant to Article 148 § 5 CC,
which provides that the court may apply an extraordinary mitigation of penalty or
waive its imposition. Choosing to make use of this benefit of the law, the proposer
was motivated by the lesser degree of guilt of the woman who decided to terminate
her pregnancy. This is borne out, among other things, by the substantiation of the
draft in which attention is drawn to the pressure exerted on many women who are
induced to kill the conceptus. The proposer does not seem to be aware that it is not
only pressure from third parties that can lead to a reduction in the degree of the
pregnant woman’s guilt. A woman who chooses to have an abortion is always in an
anormal motivational situation in which compliance with the law is difficult. The
need to carry, give birth to and raise an unwanted child (for example resulting from
a prohibited act or having genetic defects) may bring strong pressure on the woman’s
psyche and make it much harder for her to comply with the law, namely to carry the
child to term and give birth. Were the court to apply an extraordinary mitigation of
penalty for the crime of homicide, the minimal level of a penalty of deprivation of
liberty imposed on the woman would be two years and eight months (Article 60 § 6
item 2 in conjunction with Article 148 § 1 CC), and the maximum — seven years and
11 months. It would not be possible to suspend conditionally a penalty of
deprivation of liberty of such length, given that pursuant to Article 69 § 1 CC, this
probationary measure may be imposed only in case of a person sentenced to a

penalty of imprisonment not exceeding one year.

Bearing criminal liability, even resulting ultimately in a waiver of penalty, is an
extremely severe consequence for a woman who chooses to terminate her
pregnancy. The court may waive the imposition of penalty only once the criminal
proceedings are conducted and guilt for the committed crime is assigned to the
perpetrator in the procedural sense. A mother who terminated her pregnancy and in
relation to whom the court chose to waive the imposition of penalty remains a
person convicted of homicide with all the negative attendant consequences, except
for the need to serve a criminal penalty. Apart from the life-long social stigma and
condemnation by the state resulting from the conviction, the woman will face

disadvantages due to her status of a convicted person for a year from that moment
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until the time when her conviction is deleted (as is formally confirmed by an entry
in the National Criminal Recotds).

Under the Polish legal system, even a person who has attained 15 years of age may
be subject to criminal liability for his/her act if it is expedient due to the
circumstances of the case and due to the degree of the perpetrator’s development,
characteristics and personal conditions (Article 10 § 2 CC). A fifteen-year-old person
may also be liable to a penalty of imprisonment, but its upper limit cannot exceed
15 years because the Polish criminal law makes it impossible to impose a sentence
of life imprisonment on a person who was under 18 years of age at the time of
commission of the act, and also limits the maximum statutory penalty imposed on a
person who has not attained 17 years of age at the time of commission of the act to
two-thirds.

Under the Polish legal system, prescription of criminality of homicide occurs after
the expiry of 30 years. A woman who terminated her pregnancy would have to live
in a state of uncertainty about her fate during this time. In case of being sentenced
to a penalty of imprisonment, the deletion of conviction would take place ten years
after its completion or remission, or prescription of its enforcement. By contrast,
were she to be sentenced to a penalty of deprivation of liberty not longer than three
years (for example in case of an extraordinary mitigation of penalty), then upon her
request the court might order a deletion of conviction after the expiry of five years,
provided that she obeyed the legal order during that period. Until that time, she

would have to face the disadvantages of the status of a person convicted of a crime.

The proposer admits, by the construction of the postulated provision of Article 148
§ 5 CC, the possibility of qualifying the act consisting in a termination of pregnancy
by a woman under Article 148 § 4 CC, which penalizes the so-called murder in the
heat of passion. In such a case, punishment would consist of a penalty of
imprisonment between one and ten years. The elements of this privileged type of
offense are satisfied by a person who kills a human person under the influence of
intense agitation justified by the circumstances. Given that intense agitation is
considered in the Polish case law to be a physiological affect taking a sudden and

violent course, strong enough to cause the domination of the emotional sphere over
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the intellectual one,'? it seems doubtful whether the qualification under Article 148
§ 4 CC in relation to a woman terminating her pregnancy would be a measure often
adopted by the judicial authorities. This argument is reinforced by the fact that

intense agitation would have to be justified by the circumstances.

An affect is an almost involuntary reaction; it is an impulse to engage in illegal
behavior that is particularly difficult to stop.!> An affect may occur, for instance, in
a situation where a woman, surprised by the news about her pregnancy, decides to
take abortifacients, or where the pregnancy is terminated after receiving information
about genetic defects of the fetus. It is unclear whether such cause of affect could
be deemed to be justified, thus partially forgivable, in the light of objective criteria
and the moral norms prevailing among the public, and consequently result in the

acceptance of qualification under Article 148 § 4 CC.14

As discussed above, the draft foresees the removal of the two remaining de lge lata
conditions under which the termination of pregnancy is legal. In the event of its
entry into force, conflicts of rights in the form of the right of the conceptus to exist
and the mother’s right to life will have to be settled on the basis of the general
provisions of the Criminal Code relating to such conflicts. The introduction of the
provisions in question into the Polish legal order will imply that the existence of the
conceptus will surely constitute a legal right of the same value as human life. These
rights may come into conflict with each other in some situations. In a tubal
pregnancy, for example, the development of the conceptus is a threat to the mother's
life and no methods have thus far been developed to save both of these lives (Pilch,
2013, pp. 51-53). It is possible to save only the mother’s life because if no
spontaneous fetal death occurs, or no further medical steps are taken, the fallopian
tube will rupture, causing the death of both the woman and the conceptus (Pilch,
2013, p. 53).

It should be considered whether the conditions for the state of higher necessity laid
down in Article 26 § 2 CC are actualized in the factual state outlined above; that is,
whether a legal right in the form of the woman’s life is under direct threat that cannot
be averted otherwise than by sacrifice of a legal right in the form of the existence of

12 Judgment of the Court of Appeal in Biatystok of 18 July 2019, IT AKa 119/19, LEX no. 2766154.
13 Judgment of the Polish Supreme Court of 14 April 2011, IT KK 71/11, LEX no. 794969.
14 Judgment of the Court of Appeal in Cracow of 10 December 2013, IT AKa 241/13, LEX no. 1403740.
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the conceptus — in the opinion of the proposer, a right of the same value. Given that
between 47 to 82 percent of ectopic pregnancies spontaneously resorb, many
physicians may choose not to perform surgery or not to apply pharmacological
procedures that result in a removal of the conceptus (Sowa et al., 2015, p. 311). In
some cases, the gynecologist may instead conduct a clarification procedure
consisting of closely observing clinical symptoms and some baseline parameters
(Sowa et al., 2015, p. 311). In such situations, the threat to the woman’s life may be
deemed to be indirect, and any potential termination of pregnancy may then not be
justified by a state of higher necessity. However, this is not a procedure that
guarantees full safety to the woman because the currently used diagnostic methods
do not provide a basis for an unambiguous diagnosis and differentiation between
pregnancy with a ruptured and non-ruptured fallopian tube (Knafel et al., 2009, p.
737).

Another example of a situation where continuing the pregnancy may pose a risk to
the woman’s life is the case where the pregnant woman suffers from pulmonary
hypertension. The mortality rate of pregnant women suffering from this disease
ranges between 30 to 50 percent (Bassily-Marcus et al., 2012, p. 1). In the light of
the views expressed by some conservative doctrine representatives, this percentage
is lower and the pregnancy may be successful with proper diagnosis and therapy
(Banasiuk et al., 2018, p. 201). These discrepancies may lead some doctors to assess
the threat to the woman’s life as not direct. Some may choose to terminate the
pregnancy too late, not saving the pregnant woman’s life on time. Similar
conclusions can be drawn with regard to the cases of pregnant women suffering
from coronary heart disease with complications; the risk of their death is 20 percent

(Wielgo$ et al., 2016, p. 94).

Even where a doctor chooses to terminate a pregnancy posing a threat to the
mother’s life in a state of higher necessity under Article 26 § 2 CC, the doctor’s
action will be marked by unlawfulness. It is clear that in such a case, the doctor
rejects the life of the conceptus in order to save the mother’s life and thus satisties
the offense elements of the prohibited act under Article 148 § 1 CC without the
occurrence of any circumstances legalizing this type of behavior. For this reason, the
ability to act in necessary defense is actualized on the part of other natural persons
in order to counter an unlawful and direct attack on the existence of the conceptus

carried out by the doctor and the mother. In extreme cases, this may lead to
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abducting and holding the woman so that she is unable to have an abortion, or

restraining the gynecologist, or even causing damage to the doctot’s health.

Although it seems obvious, it should be emphasized that in the event of the entry
into force of the provisions in question, the Polish legal order will contain no
regulation justifying an act consisting of a termination of pregnancy resulting from
a prohibited act (for example the crime of rape or incest). A conflict between the
existence of the conceptus and the woman’s freedom from giving birth to a child
resulting from a prohibited act will be settled by way of criminalization each time in

favor of the conceptus.

In the event of the entry into force of the draft in question, criminal liability for one
of the forms of acting as an accomplice in the commission of the crime of homicide
will be incurred not only by the mother or doctor performing the abortion, but by
all those who cooperate with the pregnant woman in the termination of pregnancy.
A mother who solely commits the act, for example by means of taking abortifacients,
would be liable for individual perpetration, whereas in the case where she had an
abortion with the assistance of a doctor, she would be liable for incitement to
commit homicide. The doctor would be liable either for the commission of a crime
under Article 148 § 1 CC in the form of individual perpetration (if he performed the
abortion), or for assistance to commit that act (if the doctor advised the pregnant
woman of a method of killing the conceptus). The offense elements of the crime of
assistance to homicide would also be satistied by anyone who would in any way make
it easier for a woman to abort a child, for instance, by recommending a doctor who
would perform such a procedure in Poland, as well as anyone who would strengthen
her intention to do so (mental assistance). Further, anyone who would induce a
woman to terminate her pregnancy would be liable for either incitement to kill the
conceptus (if the pregnant woman decided to use abortifacients independently) or
for incitement to incitement (so-called chain incitement) if the mother decided to
have an abortion. Under the Polish criminal law, incitement and assistance are in
essence both equally punishable within the limits of the statutory penalty attached
to perpetration. The court may apply an extraordinary mitigation of penalty only in
case of assistance. The deterring effect of a severe sanction for homicide (penalty of
deprivation of liberty for a term not shorter than eight years, penalty of deprivation
of liberty for a term of 25 years or for life) would thus result in the reluctance to

provide any help to a pregnant woman who contemplates a termination of
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pregnancy. In the case of a relationship of dependence between the mother and a
person inducing her to abort the conceptus (for example a husband-wife relation),
where the influence took a more decisive form than inducing (order), that person

could even be liable for homicide in the form of ordering the perpetration.

The additional repressive nature of the proposed amendment is related to the
wording of the norms imposing in the Polish legal system the obligation of
denunciation of certain crimes of the highest general degree of social harmfulness —
including homicide. The criminal liability for a failure to comply with the obligation
of denunciation would apply to all those who had reliable information on an act
consisting of an attempted or performed abortion, that is a felony of homicide, and
did not immediately notify the authority appointed to prosecute crimes. As intended
by the legislator, the conduct of those who failed to notify the authorities for fear
that they or their loved ones could bear criminal liability would be exempt from
criminal liability on general principles. For instance, liability for the act under Article
240 § 1 CC would not be incurred by the husband of a woman who decided to have
an abortion, although it cannot be ruled out that mental assistance in the crime of
homicide could be ascribed to him if he strengthened his wife in her decision. By
contrast, such liability could be incurred by a friend or fiancé if they previously did
not assist or induce the woman (or it cannot be proven), yet they knew of the

abortion.

Significantly, the Polish legislator has intended for some time to criminalize
preparation for the crime of homicide (Kokot, 2020, p. 112; Bek, 2020, p. 34).
Provided that this intention is ultimately accomplished and the draft amendment to
the anti-abortion law under analysis enters into force, women will incur criminal
liability for the mere creation of conditions for an attempted termination of
pregnancy. A pregnant woman will satisfy the offense elements of preparation for
the crime of killing the conceptus when, for instance, she starts investigating the
possibilities or ways of aborting a fetus in Poland, as well as when she comes into
possession of abortifacients. The offense elements of preparation in the form of
entering into an agreement will also be fulfilled by the doctor who agrees to perform

an abortion.
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Apart from the provisions criminalizing the effective termination of pregnancy, the
draft amendment under analysis introduces criminal liability for causing serious and
medium bodily harm to the conceptus, excluding criminal liability only for an
unintentional act committed by the mother. It appears that a legal qualification based
on the types indicated above would nonetheless be uncommon, given that the
pregnant woman does not intend to inflict bodily harm on the fetus, but wishes to
remove it entirely. This qualification could be adopted in a situation where the
termination of pregnancy fails and the conceptus suffers bodily harm during the
medical procedure. Then the woman would be held liable for an attempt to kill the
conceptus qualified cumulatively with causing bodily harm to the conceptus. Taking
into account the construction of conditional intent that enables the commission of
any intentional crime (including causing bodily harm — severe or medium) by a
person who foresees that possibility and accepts it, there is a risk of criminal liability
for third parties who provide a pregnant woman with alcohol or cigarettes. This
possibility will arise where the perpetrator is aware that the woman is pregnant and

accepts the fact that such conduct will cause bodily harm to the conceptus.

Moreover, the proposer foresees the possibility of holding criminally liable anyone
who exposes the conceptus to the direct risk of loss of life or severe bodily harm. In
a case where the mother is the perpetrator of an intentional act, the court could apply
an extraordinary mitigation of penalty or waive its imposition. Conversely, where the
act was unintentional, she would not be subject to a penalty. The proposed draft
amendment could lead to the criminalization of various socially harmful behavior
undertaken by pregnant women, such as drinking alcohol or smoking, as well as
socially irrelevant behavior that is potentially dangerous for pregnant women —
mountain climbing, skiing, parachute jumping or bungee jumping. Further, it cannot
be excluded that the persons who exposed the pregnant woman (including the
conceptus) to the danger by providing a rope for bungee jumping or enabling a
parachute jump, or even skis or ski-related equipment, will also be held criminally
liable. This criminalization gives rise to reasonable doubts in the light of the principle
of proportionality under Article 31 item 3 of the Constitution of the Republic of
Poland, in particular taking into account the requirement of the need to introduce a

criminal ban in order to eliminate an undesirable phenomenon.
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4 Unintentional Causing the Death of the Conceptus in the Light of the
Proposed Amendments

De lege lata, the provisions relating to abortion did not foresee criminal liability for
an unintentional termination of pregnancy, regardless of the role played by a given
person in the event. Consequently, the careless behavior of the pregnant woman, a

doctor or another third party, leading to the death of the conceptus is not a crime.

The repeal of the abortion provisions of the Criminal Code and the view that a
human person is an individual from the moment of conception will activate, inter
alia, the provision of Article 155 CC for the assessment of careless behavior during
pregnancy. The draft foresees that it will have the following wording: “§ 1 Whoever
unintentionally causes the death of a human person shall be subject to a penalty
between 3 months and 5 years. § 2 A mother of a conceived child who commits the
act defined in § 1 to the detriment of such child shall not be subject to a penalty.”
This way the occasionally expressed call for the introduction of criminal liability for
an unintentional termination of pregnancy will be put into practice (Postulski, 2009).
This crime will be referred to in legal language as the unintentional causing the death
of a human person. In the light of the provision in question, the mother of a
conceived child shall be exempt ex /ege from criminal liability. It must be highlighted
that the legal construction adopted by the proposer means that she commits a crime
(of unintentional causing the death of her child), yet she may not be held criminally
liable for that act.

The proposer referred in the substantiation to a specific exception envisaged in
Article 155 § 2 in very enigmatic terms. It is indicated only that “In a situation where
the mother of a conceived child is the unintentional perpetrator of the acts described
in Articles 155 (...) CC, the draft provides for the exclusion of the possibility of
punishing her by using the phrase: ‘not subject to a penalty’. This exclusion applies
to unintentional forms of acts, which, as a rule, consist in a failure of the mother of
a conceived child to observe the caution required of a person in her condition.” The
question arises what rationale was behind the adoption of that solution in view of
the fact that a mother causing the death of her already born child bears the same
liability as any other person who causes such effect. It appears that this is not a case
of diminished guilt resulting from the social pressure indicated above. Such pressure

may provide the motivation to undertake a specific intention, but not to breach the
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precautionary rules. Is it thus an issue of diminishing the guilt at the level of cautious
behavior of a pregnant woman because of the condition she is in? It is clear that
pregnancy is associated with the so-called hormone storm causing various
psychological disorders (Trifu et al, 2019), which may incline the legislator to
mitigate or exclude criminal liability. Suffice it to recall that English law has a
provision that envisages more lenient criminal liability for infanticide, which the
legislator links to mental instability due to the process of lactation.'> However, such
an interpretation of the provision raises the question why the lack of mental balance
does not lead to an exemption from criminal liability with regard to other
unintentional crimes committed by a woman during pregnancy — for example related
to her older children. The indicated doubts may suggest that it is the intentional
termination of pregnancy by a woman that should lead to greater liberalization of

criminal liability than her careless behavior.

The criminalization of unintentional causing the death of a conceived child raises
numerous other doubts concerning, inter alia, a propetly defined range of
criminalization and interpretative issues. To begin with, there is no doubt in
medicine that it is a natural biological phenomenon that spontaneous miscatriages
occur during the course of pregnancy. The literature review shows that among
women who know that they are pregnant, the miscarriage rate is between 10 to 20
percent, whereas among all fertilizations, approximately 30 to 50 percent (McNair
& Altman, 2011). This article is not of a medical nature and this issue will therefore
not be further explored (Dulay, 2020), yet it is not difficult to imagine a problem of
determining whether the miscarriage that occurred was a natural (and ultimately
desirable) response of a woman's body to some abnormalities, or whether it resulted
instead from careless behavior of doctors or other persons. Researchers place
emphasis on the fact that a miscarriage may be due to numerous reasons, not all of
which can be identified. One can even distinguish a chemical pregnancy that is
detected during testing, but ends in a miscarriage prior to or near the next expected
menstruation (Dulay, 2020; Bourne & Condous, 20006, p. 28-29). Nonetheless, the

criminal liability that a doctor faces for causing a miscarriage stemming from not

15 Section 1(1) of the Infanticide Act 1938 states: “Where a woman by any willful act or omission causes the death of ber child
being a child nnder the age of twelve months, but at the time of the act or omission the balance of her mind was disturbed by reason of
ber not having fully recovered from the effect of giving birth to the child or by reason of the effect of lactation consequent upon the birth of
the child, then, notwithstanding that the circumstances were such that but for this Act the offence would have amounted to murder, she
shall be guilty of felony, to wit of infanticide, and may for such offence be dealt with and punished as if she had been guilty of the offence
of manslanghter of the child.”
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exercising proper care with respect to the patient will mean that, for the doctor’s
own safety, recommendations given to the pregnant woman will be very
(excessively?) strict, aiming to eliminate the risks of miscarriage that may be
removed. Notably, in 2016, in connection with public debate on the proposed
amendments in the area of legal permissibility of performing a termination of
pregnancy, the Polish Society of Gynecologists and Obstetricians (PTG) expressed
(Wielgo$ et al., 2016, pp. 91-99), concern over the ongoing public debate on the
total ban on abortion. In the opinion of PTG, the imposition of a ban on abortions
with the exception of a situation of “a direct threat to the mother’s life” will cause
uncertainty in clinical practice as to the compliance of a medical decision with the

law.

For the sake of precision of further considerations, unintentional causing the death
of a conceptus may be connected with the acts or omissions of third persons. The
most important issues below will be indicated on the basis of this division. In the
case of a careless (active) act of third parties, it will be necessary to establish whether
there is a cause-and-effect relationship to which the law gives a normative meaning
between a given act and the death of a conceptus. Given that studies enumerate
alcohol consumption, smoking, obesity, eating disorders, diseases and even shift
work among the risk factors for miscarriage (Wielgos et al., 2016, pp. 91-99; Arck
et al., 2008), expert witnesses in the field of gynecology appointed in the course of

criminal trial will face a considerable challenge.

More legal and evidential problems are created by the unintentional termination of
pregnancy connected with omission. Regardless of the manner of resolution of the
criminal law issue of the causality of omission, it is clear that the liability for the
death of the conceptus will be ascribed to the one who had the obligation to support
the pregnancy, and where the omission led to its loss. Such liable person will certainly
be a doctor taking care of the pregnant woman, a nurse, and possibly a midwife.
However, an important question arises as to whether the obligation to care for
pregnancy also rests on the father of the child, and if so, what such obligation derives
from. Regardless of the answer, the persons obliged to support the pregnancy will
have to do everything possible to prevent a miscarriage under the threat of criminal
liability. This conclusion in turn leads to a question whether the obligation to support
a pregnancy will mean the possibility, or perhaps the necessity, of taking appropriate
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steps in relation to a pregnant woman who behaves in a careless manner, posing a

threat to the life of the conceptus.

In the light of the Polish criminal law solutions, persons who indirectly influenced
the careless behavior of the pregnant woman resulting in a miscarriage also will be
liable for an unintentional termination of pregnancy. Such liability may apply to a
person who induced a pregnant woman to engage in a careless behavior, or as an

employer, issued such order.

In the light of the provisions in question concerning the unintentional termination
of pregnancy, it should be noted that although in the event of enactment of the draft
amendment under analysis the woman will not bear criminal liability for careless
behavior resulting in a miscarriage, she will be a kind of “hostage” to the extremely
cautious treatment by her doctor, employer, partner, and possibly others. Although
the provisions on criminal liability for unintentional causing bodily harm (Article
156-157 CC) and unintentional exposition to danger of loss of life or health (Article
160 CC), which will also refer to the conceptus, will not directly create liability for
the pregnant woman, it is the criminal liability that other persons incur for the
consequences defined in them that makes the argument concerning the extreme

caution even more probable.

5 Social Consequences Connected with the Radicalization of the

Criminalization of Abortion

Describing the anticipated social effects, the proposer sees abortion as the cause of
many pathologies — “Consent to killing the weakest undermines the foundations of
the Republic of Poland. The moral corruption and acts of aggression that we can
observe in the streets of Polish towns are the realization of the warning formulated
many years ago by Mother Teresa of Calcutta: If a mother can kill her own child —
what is left for me to kill you and you kill me?” In the opinion of the proposers of
the draft amendment, the criminalization of abortion to the full extent “is a necessary
condition for building social peace.” They point out that “being open to children
leads to economic recovery and, in the long term, to prosperity.” It is hard to predict
the consequences of future events and decisions, but the activity of a rational human
being must include such element, too. This article attempts to present a brief

overview of the social consequences of the proposed amendments, with particular
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emphasis on those to be borne by women. These considerations will be based on
the experiences from the times when abortion was almost completely prohibited,
which are described in criminological, sociological and journalistic works. The
suffering of Polish pregnant women in the years 1919-1939 was movingly described
by the then columnist Tadeusz Boy-Zeledski, who titled his subsequent series of
feature articles “Women’s Hell” (Boy-Zeleniski, 1958). It is unfortunate that many of
his descriptions may become reality a hundred years later. Conclusions can also be
drawn from the Romanian demographic policy under the rule of Nicolae Ceausescu,
which was connected with an almost complete ban on abortion (and a practical ban

on contraceptives).

No one has any illusions that a criminal prohibition will eliminate a specific
phenomenon of social pathology — there will be persons who will engage in
prohibited behavior despite the penalty it carries. A particularly significant increase
in illegal behavior is to be expected in case of the termination of pregnancy. On the
one hand, this is due to a different moral assessment of this act, as hardly any other
crime evokes such radically different ethical assessments, which surely is conducive
to a decision to commit an illegal act. Moreover, the reasons for a decision to
terminate a pregnancy are sometimes so serious and “necessary” in practical terms
that the effective criminal provision is not a sufficiently strong impediment. Illegal
abortions will surely be performed in Poland. In turn, a direct consequence of
abortions performed in the underworld is a breach of medical standards.
A termination of pregnancy is a medical procedure that must be carried out while
tulfilling appropriate standards. It requires trained personnel and ensuring the
proper technical and organizational conditions, including an aseptic environment. A
work by Lodyga (Lodyga, 2016) aptly illustrates what the illegal termination of
pregnancy looked like when these standards were not met. Suffice it to mention that
out of 37 disclosed cases relating to abortion, the woman died in as many as 15. The
figures for Romania look equally bleak. Women's mortality rate in Romania as a
result of abortion was the highest in Europe. In 1980, in Poland, out of 100,000 live
births, the rate of that mortality was 11.7, in Czechoslovakia 9.2, whereas in Romania
132.1. In 1989, these figures were, respectively: 11.0 — 8.0 — 169.4 (Lataianu, 8). In
this sense, Vladimir Trebici shows also that only between 1982 and 1988 (years for
which statistical data are available), 3,360 women died, leaving 6,880 orphaned
children (Lataianu, 8).
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A serious social consequence of the ban on abortion is an increase in the number of
unwanted children. This problem became strikingly manifest in Romania where a
generation of such unwanted children called (Ceausescu’s babies) emerged. Some of
them, born in difficult and unstable family conditions, were abandoned from the
beginning in maternity hospitals, and later in hospitals for children with disabilities.
In the opinion of specialists, the ban on abortions may partially account for the great
number of children placed in Romanian care facilities (Lataianu, 8). Those children
suffered a cruel fate, especially so regarding those placed in the country (Ducati
Flister, 2013). A close analysis of data relating to children born in Romania under
Nicolae Ceausescu performed using observable background variables shows that
children born after the imposition of the abortion ban had worse academic and labor
market achievements than adults (Pop-Eleches, 2005). At the same time, the
worsening economic situation of families led to an increase in the number of
murders of small children and infanticides (Ducatti Flister, 2013, p. 294-322).

To avoid the above-mentioned consequences for future pregnant women and future
(unwanted) children, women will in advance make decisions about abandoning
motherhood altogether. Lacking the possibility to terminate a pregnancy due to the
child’s severe disease or threat to the mother’s health may reinforce the decision of
temporary or permanent infertility (through contraceptives or sterilization) in order

to eliminate the undesirable risk, even at the cost of having no children.

Another adverse effect of the restrictive criminalization policy in this delicate area
may be the emigration of young people. Even now, the ten most important reasons
for emigration from Poland include more friendly public administration in target
countries (Polski obserwator, 2021). Considering that the necessity of giving birth to
an unwanted child may entail deficiencies in the other indicated reasons for
emigration (for example earnings, comfort of life, possibility of development), a
decision to leave the country may become easier. One must hope that unwanted
pregnancies will not lead to another form of “escapes” — suicides of pregnant
women. The number of suicides whose direct cause was an unwanted pregnancy has
been on the decline to date (Wotodzko & Kokoszka, 2014; Surkan et al., 2018), yet
at the beginning of the 20th century, abandoned pregnant women often took that
step. A pregnant woman who will not want to or, in her opinion, will not be able to
give birth to a child will face loneliness in solving this problem if she stays in Poland.
The broad scope of joint criminal liability, as well as the criminalization of attempt
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and, possibly in the future even preparation, will expose her loved ones and friends
to criminal liability.

For many reasons, it will also be advantageous to conceal the pregnancy until the
last moment possible. The later a pregnancy is confirmed, the longer the period of
time, which includes awareness of the fact that the woman is pregnant, when the
provisions on intentional behavior do not “apply”. It will concern the liability of
both the woman and third persons. It will also be easier to exculpate unintentional
behavior in the absence of awareness of the existence of pregnancy. From the
perspective of health care, this approach will not serve the pregnant woman nor her
child well. The concealment of pregnancy may also serve to implement the intention
of infanticide. Criminologists are sure that there is a relationship between a
repressive penal policy concerning abortion and the number of infanticides (Pitt &
Bale, 1995; Sitarz, 2019). This problem is perceived in a similar manner in Senegal.
(Gaestel & Shryock, 2017). It is argued that “only since the Second World War has the
contraceptive pill, the intranterine device, and the legalization of abortion removed all valid excuses
Jfor unwanted pregnancy or infanticide. To the extent that these problems stil] exist, at least in
western society, they are due primarily to carelessness, ignorance, or indjfference” (Oberman, 2004,
p. 24). It is even pointed out that the technological advances that facilitate safe and
painless abortion have contributed to a reduction in the number of infanticides
(Sauer, 1978). Further, there is no doubt that both illegal abortions and infanticides
carried out on a larger scale under such restrictive law will fill prisons with inmates

for many years to come.
6 Conclusions

Contrary to the claims of the proposer, the draft amendment under analysis will
produce many negative social consequences that will ultimately result also in
economic costs. The mere social consequences of the full criminalization of abortion
indicated above do not allow for a positive assessment of the proposed amendments.
The scope of criminalization from the perspective of the w/tima ratio principle of
criminal law and principle of proportionality should also be critically evaluated,
regardless of the ideological views. The proposed solutions are cruel and in no way
proportionate to the gravity of the act. The proposers may have been inspired by
the thought of Schooyans that liberal abortion law is in fact a totalitarian regulation
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that discriminates against and violates the democratic legal order (Schooyans, 1991,

p. 94), but we definitely do not subscribe to this view.

It must also be accepted that contrary to the applied assumptions, the proposer did
not consistently implement the plan of equalizing the legal protection of life before
and after birth, as he could not do it — hence the lack of punishment of the mother
for unintentional behavior and mitigation of liability for intentional behavior. Such
equality at the level of criminal liability for a breach of a legal right in the form of
life before and after birth may not be proposed to the full extent. Regardless of the
endorsed views, it would be extremely inhumane. A declaration of equality of life in

the pre- and postnatal phase must give way to social and human considerations.

We also take the view that this law will eventually prove ineffective. Although
unborn children are to be in principle the beneficiaries of the new legal solutions,
these children along with their mothers and third persons will be (unintended)

maleficiaries of the proposed amendments to the Polish criminal law.
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