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            The present issue of 
            
              Revus
            
             contains four original articles as well as a lively discussion on an article published in one of our previous issues. 
          

          
             
            The issue is opened by Azevedo (2024), who deals with the problem of “uninormative conflicts”, namely conflicts stemming from a single legal norm. In her article, the author seeks to whether – and if so, how – such conflicts can be considered within the broader concept of normative conflicts. Moreover, she seeks to demonstrate that theoretical instruments developed against the background of plurinormativity can also be applied to uninormativity. Azevedo’s article is here available both in English as well as in Spanish.
          

          
             
            Next, Coloma, Larroucau and Páez (2024) engage with the problem that the rationalist conception of evidence lacks influence in judicial fact-determination. They identify and discuss three problematic beliefs that on their view must be overcome if the theory is to have a greater influence on how facts are adjudicated in specific judicial decisions. Their article is available in Spanish.
          

          
             
            Martin Matczak (2024) then takes up the problem of the constitutive conventions’ primacy in law, as argued by Andrei Marmor. In opposition to the later, Matczak argues, first, that constitutive conventions do assist in solving coordination problems and, second, that they do not necessarily precede coordination convention, be it logically or temporally. To show this, the author argues that the powers of authorities can be reversely accommodated after they have already been exercised. Moreover, he claims that constitutive conventions in law are not autonomous but that they are components of other conventions that resolve coordination problems. 
          

          
             
            Finally, in his article, Tomasz Gizbert-Studnicki (2024) deals with a classic topic in the positivist jurisprudence, namely the nature of the separation thesis which is itself entailed by the social sources thesis. The author examines four arguments seeking to preserve the separation thesis from the prevailing view that the thesis is false since, so it is said, interpretation of law necessarily involves moral evaluation. Gizbert-Studnicki thoroughly examines arguments for and against each of the four accounts and concludes that while none is fully satisfactory, one does show more promise than the others. 
          

          
             
            Rounding up the issue are two in-depth contributions in the “Reflections and replies” section. First, Jorge L. Rodríguez (2024) critically engages with David Duarte’s paper “Rights as formal combinations of normative variables”, published in issue 51 of Revus (Duarte 2023). Rodriguez – who originally peer-reviewed Duarte’s paper – challenges Duarte’s norm-based analysis of fundamental legal positions. He furnishes eight arguments against his discussant’s analysis, claiming, among other things, that his account does not fully respect the distinction between norms and propositions.
          

          
             
            To this challenge, Duarte (2024) replies in the final article of this issue. At the end of the day, while acknowledging the sharpness of Rodríguez’s critique, Duarte maintains that the offered criticisms do not require him to drop any of the premises on which he builds his account.
          

          
             
            The diversity of this issue’s topics and the quality of arguments expounded by the authors demonstrates Revus’s continued dedication to promote high-impact research at the crossroads of law and philosophy. 
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          Uninormative conflicts in the general theory of normative conflicts

        

        Sara Azevedo

      

      
        
          1 Introduction

           Legal operators are often called upon to deal with complex legal issues with non-linear solutions. Take the case of Jodie and Mary, two conjoined twins whose separation, although necessary, would only guarantee the survival of one of the sisters. Although surgery would be the only way to ensure Mary's right to life, it would also interfere with Jodie's right to life.1 The problem at hand is one of application: the question is whether performing the surgery is, all things considered, prohibited, imposed, or permitted — or, from another perspective, which right prevails (Mary's right to life or Jodie's right to life).

           This phenomenon may also occur at the law-making level. Consider the case of COVID-19 vaccination campaigns. Initially, there were not enough doses to vaccinate the entire population, so it was up to the States to decide which groups to prioritise. The norm that enshrines the right to health gives rise to different prima facie duties falling on States — the duty to vaccinate A, B, C, D, and so on. Once again, normative authorities must determine which duty prevails at any given time, by issuing norms that define the priority groups for vaccination. However, vaccinating one group first and another last implies a limitation of the latter's fundamental right to health, even if constitutionally justified.2

           The two cases have a common denominator: there is a conflict that stems from a single legal norm (the one that enshrines the right to life, in the first case, and the one that enshrines the right to health, in the second). These are situations where it is impossible to simultaneously exercise or fulfil all the legal positions conferred by the same norm. Not interfering with Mary's right to life means interfering with Jodie's right to life. Similarly, fulfilling the duty to vaccinate A entails not being able to fulfil the duty to vaccinate B, C, or D.

           This phenomenon can be associated with a certain idea of conflict, especially from the perspective of those to whom the norm is addressed. It cannot, however, be reconciled with the existing widespread notion of normative conflict, which presupposes plurinormativity, i.e., the presence of two or more norms.

           This paper examines these conflicts in more detail and refers to them as uninormative conflicts. Two main claims are made: (i) that uninormative conflicts should be framed within a broader notion of normative conflicts; and (ii) that the theoretical tools developed against the background of plurinormativity can also be applied, mutatis mutandis, to the field of uninormativity.3 To this end, we begin with the widespread notion of normative conflict, which is then put to the test regarding uninormative conflicts. Although this phenomenon has hardly been addressed in the literature devoted to the general theory of normative conflicts, the few extant attempts to frame this type of conflict will be briefly explained, along with a critical reflection on their strengths and shortcomings. Subsequently, an alternative view of the identification of uninormative conflicts will be presented. Finally, the process of solving uninormative conflicts will be discussed, identifying both its peculiarities and its links with plurinormativity.4

          2 The notion of normative conflict

          
             
            It is commonly held that for a normative conflict to emerge, two conditions have to be met: there must be an overlap of normative antecedents and an incompatibility of deontic effects.
            5
             According to Ross's well-known classification, there is an overlap whenever the antecedents of two (or more) norms are in a 
            
              (i)
            
             total-total, 
            
              (ii) 
            
            total-partial, and 
            
              (iii) 
            
            partial‑partial relationship.
            6
             Thus, the first step in identifying a normative conflict is to determine whether two or more norms are applicable to the same case.
            7
             Regarding the second condition, one must ascertain whether there is an incompatibility between deontic operators or between the norms’ deontic consequences. The former is commonly referred to as deontic contradiction, and the latter as logical contradiction. What distinguishes them, however, is simply the element of normative structure that dictates the contradiction. Since the structure of a norm is the result of a choice made by the normative authority, and given the interdefinability of the deontic operators, the source of the contradiction is irrelevant in the field of law.
            8
          

          
             
            For some authors, however, normative inconsistency is not a necessary condition for the emergence of normative conflicts, and a distinction is drawn between conflicts 
            
              in abstracto
            
             and conflicts 
            
              in concreto
            
             (or conflicts of instantiation). Conflicts in 
            
              abstracto
            
             are defined as those in which two norms connect incompatible legal consequences to classes of cases that overlap conceptually, and the antinomy is identified a 
            
              priori
            
            , without any empirical occurrence. Conflicts 
            
              in concreto
            
            , on the other hand,
            
               
            
            do not involve normative inconsistency — 
            
              i.e.
            
            , norms do not conflict 
            
              in abstracto
            
             because they regulate conceptually independent classes of cases. For this reason, they arise on the application level: the incompatibility between the norms is established after the respective antecedents have been fulfilled by the facts, and it is from this factual context that the inconsistency emerges.
            9
          

           According to this view, since there is a total overlap between the classes of cases, total‑total conflicts are qualified as conflicts in abstracto. When the applicability of a norm dictates the applicability of another norm that is incompatible with the former, the emergence of a normative conflict is not only inevitable but is detectable in abstracto, regardless of the factual context. In the case of the total-partial relationship, the conflict is inevitable, in the sense explained above, whenever the so-called special or exceptional norm is applicable. The same does not hold for the applicability of the general norm, however, since it does not necessarily imply the applicability of the special or exceptional norm. Finally, the partial-partial relationship is often linked to conflicts in concreto. Since these norms do not share all conditions of application, even if they establish incompatible consequences, the applicability of one of the norms does not necessarily lead to the applicability of the other.10 For example, the fact that norm1 “if the vehicle is in motion and there is a stop sign, it is mandatory to stop” and that norm2 “if the vehicle is in motion and there is a government institution nearby, stopping is forbidden” belong to the same legal system does not necessarily lead to a normative conflict.11 This will only occur if the three conditions laid down in the norms (vehicle in motion, stop sign, proximity to a government institution) are met.

           Several authors have recently questioned the accuracy and relevance of this distinction.12 Among other objections, they argue that defending the consistency between two (or more) norms given one set of facts and their inconsistency given another set of facts challenges the separation between is and ought. If the norms are in an apparent relationship of indifference, and the intersection between their antecedents occurs only in certain factual contexts, then the identification of the normative conflict is entirely subordinated to the real world — it is human behaviour, events, or states of affairs that cause the conflict.13

          
             
            This distinction can therefore be rejected by showing, based on logical arguments, that all cases of normative conflict involve an intersection of antecedents that can be identified 
            
              in abstracto
            
             without relying on the empirical world.
            14
             Based on the assumption that two norms can conflict as long as the conjunction of the generic cases they regulate is conceptually possible, the conflict is identified by means of strengthening of the antecedent
            .
            15
          

          
             
            To see this, suppose there is a norm
             requiring citizens to pay taxes (norm
            
              1
            
            ) and a norm exempting the unemployed from paying taxes (norm
            
              2
            
            ). Bearing in mind the strengthening of the antecedent, it is possible to extract norm
            
              1
            
            * (if 
            
              x
            
             is a citizen and is unemployed, then 
            
              x 
            
            is obliged to pay taxes) from norm
            
              1
            
            
               
            
            (if
            
               x 
            
            is a citizen, then
            
               x
            
             is obliged to pay taxes). The same applies to norm
            
              2
            
            * (if 
            
              x
            
             is unemployed and is a citizen, then 
            
              x
            
             is not obliged to pay taxes
            
              ), 
            
            which can be extracted from norm
            
              2
            
             (if 
            
              x
            
             is
            
               
            
            unemployed, then 
            
              x
            
             is not obliged to pay taxes). As Giovanni Battista Ratti points out, the two norms apply to any situation in which 
            
              x
            
             is a citizen or 
            
              y 
            
            is unemployed, even if, at the same time, 
            
              x
            
             is unemployed, and 
            
              y
            
             is a citizen. Hence, not only are the two norms in conflict, but the conflict is identifiable 
            
              in abstracto
            
            .
            16
          

          
             
            For the above-mentioned reasons, the argument that (at least) some conflicts are entirely case-dependent is untenable given the separation between 
            
              is 
            
            and
            
               ought
            
            . The fact that the inconsistency is fully identifiable through the properties of a factual context does not undermine this idea. The abstract inconsistency is detectable through the mere conceptualisation of that case. As Ratti rightly observes, those who favour the distinction between conflicts 
            
              in
            
             
            
              abstracto
            
             and 
            
              in concreto
            
             mistake the empirical occurrence of an antinomy for its conceptual identification.
            17
          

          
             
            In fact, all conflicts depend to some extent on concrete cases. They are only discussed and decided by legal operators when several conflicting norms are instantiated by a factual context.
            18
             This does not mean, however, that it is impossible to detect the inconsistency 
            
              in abstracto
            
            . Although all antinomies can be detected at an abstract and theoretical level, a distinction must be made between cases where there is a mere possibility of an empirical occurrence of a normative conflict and cases where the antinomy necessarily occurs at a practical level.
            19
          

           It follows that the emergence of normative conflicts depends on two conditions (overlapping normative antecedents and normative inconsistency). It remains to be seen whether this conclusion, drawn for plurinormative conflicts, holds in the context of uninormativity. Either the conflicts that stem from a single norm are the only real conflicts in concreto — which raises the question of whether they can still be qualified as normative conflicts — or, even in these cases, the inconsistency can be identified without the empirical occurrence of the conflict, thus reinforcing the irrelevance of the distinction.

          3 Plurinormativity and uninormativity: The identification process

           As mentioned, the literature on normative conflicts takes plurinormativity as its paradigm. Nevertheless, at least from a so-called pragmatic perspective, which focuses on the agent, a failure of the legal system to regulate behaviour also occurs in cases of conflicts that stem from a single norm.20 To return to the example of Jodie and Mary, a single fundamental rights norm grants the same legal position to different addressees: Jodie and Mary are both holders of the right to life, the correlative of which is a duty not to impair life. The surgery will cause Mary's death, which interferes with the norm prohibiting the impairment of Mary's life. However, carrying out the procedure is the only way to ensure Jodie's survival. Thus, the means under scrutiny — the interference with the norm that prohibits impairing Mary's life — is aimed at satisfying the fundamental norm that enshrines Jodie's right to life. Similarly, in the example of the national vaccination campaign, if A and B wish to be vaccinated, the norm that determines the duty to provide health care is instantiated twice. Thus, both A and B are required to be vaccinated — correlatively, both A and B are entitled to this healthcare being provided.

          
             
            At first glance, however, it seems that the conditions for the emergence of a normative conflict are not met: there is no overlap of normative antecedents, nor is there any normative inconsistency, as the norm is not in itself inconsistent.
            21
             Hence, this phenomenon should not be regarded as a case of the internal contradiction of the norm, since a norm is only self‑contradictory if something fails in its internal dynamics. Since internal consistency is drawn from the relationship between the norm's antecedent and the deontic consequence, the former must at least provide an opportunity for the latter to be triggered.
            22
             In the cases in question, there is no obstacle to the internal dynamics of the norm. However, if this were to be the case, labelling it as self-contradictory could lead to misunderstandings. The existence of a “defect” in the internal dynamics of the norm would immediately prevent it from being categorised as such; it would therefore be a failed linguistic act.
            23
          

          
             
            Nonetheless, any definitive answer to this question requires a more detailed explanation of what is actually at stake when different instantiations of a norm turn out to be incompatible. Three tendencies can be identified in the few extant contributions on the subject: 
            
              (i)
            
             a characterisation as conflicts of instantiation (or conflicts 
            
              in concreto
            
            ); 
            
              (ii) 
            
            an approach exclusively focused on legal positions; 
            
              (iii)
            
             an association with so-called constitutional dilemmas (a notion inspired by the concept of moral dilemmas).
          

          
             
            All the identified perspectives seem to have shortcomings. After a brief presentation, an alternative proposal for the identification process of this type of conflict will be put forward.
          

          3.1 The approach limited to conflicts in concreto or of instantiation

          
             
            The collision of incompatible instantiations of a single norm have been categorised as conflicts 
            
              in concreto
            
             or conflicts of instantiation.
            
              24
            
             Although the proponents of these views do not elaborate on their justification, they seem to follow from the claimed absence of an 
            
              in abstracto 
            
            inconsistency. In this sense, the conflict results from a mere factual impossibility of fulfilling all the consequences that can be drawn from a deontic generalisation.
          

          
             
            For Martínez Zorrilla, this type of conflict of instantiation occurs when a single norm generates several obligations that cannot be satisfied simultaneously.
            25
             Take the case of a doctor who is obliged to help two patients who have had a heart attack at the same time and who both need immediate care, even though it is impossible to help them simultaneously.
            26
          

          
             
            We have already explained why the distinction between conflicts 
            
              in concreto 
            
            and conflicts 
            
              in abstracto
            
             should be rejected. Whether so-called uninormative conflicts are an exception to this remained to be determined. However, we can now say that the answer is negative. As will be explained below, conflicts arising from the multiple instantiation of a norm can be detected on the basis of purely hypothetical scenarios without resorting to a real-world context
            . This is reason enough to dismiss any approach to the phenomenon at issue focused on conflicts 
            
              in concreto
            
             or of instantiation from the outset.
          

          3.2 The approach focused on legal positions

          
             
            It is also common to analyse conflicts arising from the multiple instantiations of a single norm from the perspective of the legal positions involved, and to refer to them as intra‑rights conflicts (as opposed to inter-rights conflicts). The latter arise from instances of different rights; the former arise from collisions between instances of the same right (
            
              e.g
            
            ., when several people at a meeting or a lecture want to speak at the same time, or when it is not financially viable to provide a social benefit to all the people entitled to it).
            27
          

          
             
            Scholars who adopt this approach typically conceive of conflicts of legal positions as conflicts 
            
              in concreto
            
            , in the sense that they do not involve a "defect" at the level of legal norms, but merely a factual incompatibility. There is thus a connection between the approach focused on legal positions and the acceptance of conflicts that are strictly dependent on a factual context.
            28
          

          
             
            To be sure, this perspective offers a valuable insight into uninormative conflicts. However, in addition to the criticisms of the previous approach, it is flawed insofar as it is limited to the level of legal positions. Legal positions do not exist in a vacuum, they are norm-dependent.
            29
             The previous level of norms is thus overlooked. Moreover, as will be seen below, focusing on norms has significant explanatory advantages: it highlights the similarities between plurinormativity and uninormativity, allowing the theoretical tools developed in the former to be applied to the latter.
          

          3.3 The approach centred on moral dilemmas

          
             
            Uninormative conflicts are also dealt with in the context of legal dilemmas and, particularly, constitutional dilemmas (the origin of which, in both cases, goes back to the concept of moral dilemma).
            30
          

          
             
            The notion of moral dilemma is highly controversial.
            31
             Not only do scholars disagree on the features that characterise this phenomenon, but they also question the existence of genuine moral dilemmas. Moral dilemmas are commonly perceived as a specific category of moral conflicts. A moral conflict emerges when the agent is required to perform two actions when they cannot be jointly performed.
            
              32
            
          

          
             
            Two views have been developed regarding the features that a moral conflict must possess to qualify as a moral dilemma. Some authors focus on the idea of moral residue or moral failure. In this sense, a moral dilemma would be at stake whenever, regardless of the choice made by the agent, there was a loss or sacrifice, or they inevitably did something wrong (inevitable wrongdoing).
            33
             Alternatively, authors such as David Zorrilla and Silvina Alvarez point out the impossibility of reaching a rational decision as the true feature of moral dilemmas. Hence, according to this view, moral dilemmas occur whenever moral normative systems lack resources (criteria, scales, procedures, etc.) to identify the definitive obligation among the different 
            
              prima facie 
            
            obligations in conflict.
            34
             This may happen in cases of equivalence between alternatives, also known as symmetrical conflicts, and in cases of incomparability between alternatives.
            35
          

          
             
            The so-called symmetrical conflicts refer to situations where 
            
              (i)
            
             the same moral principle or value is at stake and 
            
              (ii) 
            
            the alternatives are equivalent from all morally relevant perspectives. To illustrate, the existence of two incompatible promises and the resulting application of the same moral principle — that promises must be kept — is not sufficient. Equivalence requires the absence of any morally relevant aspect that favours the fulfilment of one of the promises.
            36
          

          
             
            Incomparability is not to be confused with incommensurability. Incommensurability takes place when it is impossible to evaluate two or more elements on a cardinal scale. Although incommensurability prevents us from making some comparative judgements, it does not make judgements impossible altogether (for example, they can still be carried out using an ordinal scale).
            
              37
            
             Whether there are cases of authentic incomparability remains controversial.
            
              38
            
          

          
             
            Both definitions of moral dilemma have been considered in the legal context
            .
            
              39
            
             
            However, it remains to be seen whether and to what extent the concepts of moral, legal, and constitutional dilemmas are relevant for addressing uninormative conflicts. To answer this question, let’s consider the second definition of moral dilemma, 
            
              i.e.
            
            , the one that emphasises the absence of a rational choice. Starting from the scenario of incomparability between alternatives, this case of moral dilemma is deemed less relevant in the context of uninormative conflicts. Plurinormativity involves at least two norms, which usually presuppose different values — 
            
              e.g
            
            ., freedom of expression and honour. For this reason, the comparability of the alternatives at stake (applying norm
            
              1
            
             or norm
            
              2
            
            ) depends on the identification of a covering value. In contrast, when different instantiations of the same norm are at stake, the identification of the covering value against which the alternatives are compared is more straightforward.
            40
          

          
             
            The most relevant situations are therefore those of equivalence between alternatives. In the legal realm, equivalence requires that 
            
              (i)
            
             only one norm is at stake and 
            
              (ii)
            
             there is an absence of any legally relevant differentiating factor.
            41
             For example, the previously mentioned case of the conjoined twins does not qualify as a symmetrical conflict. Only one of the sisters could survive if they were separated, and failure to perform the surgery would mean that both would die in the very short term. Therefore, only if the two sisters' chances of survival were identical would there be a legal dilemma due to the equivalence of alternatives. 
          

          
             
            Hence, there is no necessary connection between uninormative conflicts and legal (and constitutional) dilemmas: conflicts between different instantiations of the same norm can be solved rationally whenever there is some legally relevant distinguishing factor.
            42
             On the other hand, plurinormative conflicts can also lead to legal dilemmas, namely, in situations of incomparability between alternatives. Since the presence of a single norm is neither a necessary nor a sufficient condition for the occurrence of a legal dilemma, it is at least questionable to approach the phenomenon of uninormativity from this perspective.
          

          
             
            However, there are other drawbacks to this approach. Apart from the fact that uninormative conflicts are only mentioned peripherally — in relation to symmetrical conflicts — this perspective focuses exclusively on the resolution of normative conflicts, rather than on their identification. Moreover, the findings of moral philosophy cannot be applied uncritically to the field of law. Particularly, not all definitions of a moral dilemma have the same explanatory power in the legal context. Take the case of the concepts of loss or sacrifice, or the idea that the agent inevitably does something wrong, which seem more problematic in law. Nonetheless, this issue will not be analysed in depth here, as the shortcomings of a strictly dilemma-based approach have already been sufficiently outlined.
          

          3.4 The identification of uninormative conflicts

          
             
            As mentioned, at a first glance, it seems that uninormative conflicts cannot be traced back to the widespread notion of normative conflicts. But this position is only partially correct: one of the conditions for the emergence of a normative conflict is not met, since there is no overlap between two or more normative antecedents. There are, however, several factors that bring uninormativity closer to plurinormativity. First, uninormative conflicts also involve normative inconsistency (not just factual impossibility). Second, although there is no overlap between normative antecedents, a similar phenomenon occurs: the overlap between two or more particular norms.
            
              43
            
             It is therefore crucial to grasp what the notion of particular norms consists of.
          

          
             
            Just as law-making requires generalisation, law-applying requires instantiation. Particular norms are thus the result of instantiation —
            
               
            
            
              i.e
            
            ., the process by which legal operators concretise the hypothetical categories provided for in the norm through the set of relevant facts of a case (real or hypothetical).
            44
             To instantiate, then, is to create an instance by defining a particular variation of the object within a class, naming that variation, and locating it in space and time.
            45
             If one norm is instantiated twice, there are two particular norms
             potentially applicable to the case.
          

          
             
            Particular norms are not to be confused with decision norms. Decision norms embody the solution found to a legal question, presupposing that, in addition to a semantic decoding phase, there may be a normative conflict resolution phase. Furthermore, they can be applied to other cases that share the same relevant features. Differently, particular norms only amount to the concretisation of the hypothetical properties provided for in the legal norm by the relevant facts of a legal case. Thus, these are different normative propositions that follow each other chronologically and logically — first the particular norm, then the decision norm.
          

          
             
            In the case of the conjoined twins, two particular norms are involved: the one that determines that impairing 
            Jodie's life is forbidden,
             and 
            the one that determines that
             impairing 
            Mary's life is forbidden
            .
          

          
             
            The notion of a particular norm works as a technical tool: it shows that two instantiations of the same norm amount to two different (and incompatible) ways of guiding human behaviour.
            46
             The emergence of two or more particular norms stemming from the same deontic unit with incompatible legal effects will occur in certain scenarios — hypothetical or real. Although their occurrence on a practical level is contingent, this does not affect their detection 
            
              in abstracto
            
            , without resorting to a real-world context. Finally, as will be explained below, the concept of a particular norm is especially useful when it comes to solving uninormative conflicts, specifically when applying the balancing method.
          

          
             
            In light of the above, uninormative conflicts can be included in a necessarily broader notion of normative conflict. Hence, the key feature of normative conflicts is the idea of incompatibility, regardless of whether one or more deontic units are at stake. In any case, it can always be argued that the overlap between particular norms is a sufficiently similar phenomenon to the overlap between legal norms.
          

          
             
            To conclude, this proposal is merely an adaptation of the widespread notion of normative conflict that does not imply a rupture with previous conceptual practices. By including uninformative conflicts within its scope, the proposed concept of normative conflict becomes more effective from a communicative and explanatory point of view, while also providing a precise conceptual framework.
            47
          

          4 Plurinormativity and uninormativity: The resolution process

           It has been argued that normative conflicts are solved in one of two ways: by applying a norm of conflicts or through the balancing method.48 As will be shown, the similarities between uninormativity and plurinormativity allow the work carried out in the latter field to be applied, mutatis mutandis, to the former.

          4.1 The inapplicability of norms of conflicts

           It is common for legal systems to include the tripartite lex superior, lex posterior, and lex specialis (according to which the superior, posterior, or special norm must prevail, respectively).49 However, not all normative conflicts can be solved by applying norms of conflicts because they may not apply to the case, or they may prescribe incompatible solutions when more than one norm of conflicts is applicable.50 In these cases, there is an antinomy between the so-called first degree norms of conflicts. Although a second degree norm of conflicts could solve the conflict, legal systems may not contain such a norm, or it may not be applicable to the case.51 Nonetheless, faced with a set of alternatives — e.g., applying norm1 or norm2 — legal operators must choose the norm which, all things considered, governs the case, as the prohibition of non liquet, which is in force in most legal systems, so requires.52

           These conflicts are usually described as irresolvable.53 Although the expression is ambiguous since irresolvable conflicts can be solved through balancing, it must be highlighted that the legal system does not comprise a norm capable of solving such antinomies, thus conferring discretion onto the decision-maker.54

           The aforementioned norms of conflicts do not apply to uninormative conflicts. The lex superior, lex posterior, and lex specialis employ relational classifications of norms — i.e., they rely on the properties that one norm exhibits in relation to another.55 Since they presuppose plurinormativity, the absence of a second norm prevents their normative antecedents from being fulfilled. A norm does not establish a hierarchical, chronological, or speciality relationship with itself.

           Given the prohibition of non liquet and the inapplicability of the mentioned norms of conflicts, only balancing remains as a way to solve uninormative conflicts. As such, uninormative conflicts fall into the category of prima facie irresolvable conflicts. This is, of course, a contingent conclusion — the balancing method is the only way of solving uninormative conflicts, insofar as there are no applicable norms of conflicts. Legal systems may contain norms of conflicts applicable to such cases, but they remain uncommon.

          4.2 The balancing method and the principle of proportionality

           In the context of normative conflicts, balancing is an intellectual operation through which, given a certain factual context, the considerations for and against the preference of each of the conflicting norms are identified and the priority of one norm over another is determined. The need to resort to balancing when faced with a so-called irresolvable conflict does not imply an immediate commitment as to how this intellectual operation will take place. It will be shaped both by the balancing model adopted and by the applicable legal norms, among which the principle of proportionality stands out.56

           Within the conception of balancing as an activity capable of achieving rational and universalizable results, several balancing models have been developed (e.g., those attributed to Alexy, Moreso, and Martínez Zorrilla).57/58 However, in this context, and for the reasons set out below, only Alexy’s model will be analysed.

           First, it is worth recalling the main purpose of this study: to understand uninormative conflicts. To this end, given the lack of scientific research specifically dedicated to uninormative conflicts, an analysis of how plurinormative conflicts are solved seems inevitable. Moreover, the two phenomena have significant similarities. Since the study of plurinormativity is a means to an end, it is not intended to be exhaustive.Furthermore, Alexy’s account is the only one that provides tools for carrying out a balancing exercise. On the contrary, specificationism (Moreso) and coherentism (Martínez Zorrilla) are balancing models with no actual proposal for balancing alternatives. This seems problematic, since the application of these two models depends on a prior balancing exercise, which is no longer necessary once the paradigmatic cases that allow for a different type of legal reasoning have been identified.59However, the sharp criticism that Alexy's model has received has not gone unheeded. Therefore, the points of agreement and disagreement with this proposal should be outlined.

           First, the idea of a necessary link between principles, fundamental rights, and the principle of proportionality is untenable.60 Fundamental rights norms can take the form of either a rule or a principle. This distinction is based on the morphology of the norm and not on its application or its conflict resolution process. On the other hand, the principle of proportionality guides the resolution of normative conflicts only when they cannot be solved through the application of a norm of conflicts.61

           Second, the numerical representation of Alexy's laws of balancing should be abandoned.62 In Alexy’s account, this representation would take the form of a weight formula. However, since the laws of balancing can be applied (in their original or improved form) without resorting to formalisation, the weight formula becomes superfluous.63 Moreover, avoiding formalisation has five advantages:

          
            	
              the cardinal scale presupposed by the weight formula is replaced by an ordinal scale, thus overcoming the difficulty of numerically translating the measurement operations performed;

            

            	
              the weight metaphor, whose explanatory power is often questioned, is abandoned;

            

            	
              the objection that the weight formula fails to respect the autonomous and eliminatory nature of each law of balancing is thus overcome;

            

            	
              it becomes clearer that the laws of balancing are limited to identifying limits for specific choices and do not justify the preference of one norm over another; and

            

            	
              it disregards the variable of abstract weight, which is not only strongly criticised in the literature, but is also not translated into the laws of balancing.64

            

          

           Finally, the model under analysis does not distinguish between normative conflicts mediated by the enactment of an infra-constitutional norm and conflicts involving a direct collision between fundamental rights norms. This is particularly evident regarding the variable of reliability, which is analysed mainly from the perspective of the relationship between legislators and constitutional courts. Given this limitation, some aspects of this model need to be adjusted for it to work in both scenarios.

           We can now address how the principle of proportionality guides the balancing process. According to this principle, when a choice must be made regarding which norm to apply, and a means-end relationship is at stake, choosing a means that is appropriate, necessary, and proportional in the strict sense is required.65 It is argued, although not unanimously, that the three effects established by the principle of proportionality are cumulative and sequential.66

           The principle of proportionality is applicable to the resolution of prima facie irresolvable conflicts through balancing: not only is it necessary to choose the prevailing norm, but there is also a means-end relationship. The latter, however, has a different structure depending on whether there is a restriction imposed by an infra-constitutional norm or a direct collision between fundamental rights norms.

           In the first case, the end is the aim pursued by the normative authority in enacting the infra-constitutional norm (enshrined in a constitutional norm); the means is the enactment of said infra-constitutional norm. This framework cannot, however, be fully applied to the direct collision between fundamental rights norms. In the absence of an infra-constitutional norm, the means is the concrete limitation of a constitutional norm resulting from the action to be taken, the end being the state of affairs that is sought to be achieved with said action (that is, the satisfaction of another constitutional norm).67 Regarding the means, the difference between the two scenarios lies in the nature of the action. While the first scenario necessarily involves a deontic action — the limitation results from the enactment of an infra-constitutional norm — this is not the case in the second scenario. In the direct collision between fundamental rights norms, the limitation may result from either an empirical action or any other deontic action other than the enactment of legal norms. 

           For example, if A publishes a news story that reveals certain facts that tarnish a person's reputation, the norms that enshrine the right to honour and freedom of the press are prima facie applicable to the case. In terms of freedom, the action is permitted; in terms of honour, the action is prohibited. The means-end relationship is established between the limitation resulting from the action of publishing the news and the aim pursued by this action — the dissemination of information, thus satisfying the norm that guarantees freedom of the press.

           Having shown that the principle of proportionality is applicable in scenarios of prima facie irresolvable conflicts, it is time to turn to the legal effects set out in this norm. In a version close to Alexy’s, although specifically designed for the scenario wherein there is a direct collision of norms, it can be said that a limitation of a fundamental rights norm will only be legitimate if:

          
            	
              on the basis of a serious prognosis, it is probable that the aim pursued by carrying out a certain action, which is grounded in the exercise of another fundamental rights norm, will be achieved (adequacy);

            

            	
              it is the least restrictive of the effective means of achieving the aim pursued (necessity);68

            

            	
              it is a proportionate means, for which it is necessary to measure the intensity of this interference and to compare it with the intensity of the hypothetical interference with the opposite fundamental rights norm, if the latter were to be defeated (proportionality stricto sensu).

            

          

           Unlike the norms of conflicts, the principle of proportionality does not provide an answer as to which norm prevails in the case. It only identifies inadmissible results.69

          4.3 The multiple instantiation of a single norm and the balancing method

          4.3.1 The what, when, and how of balancing in the context of uninormative conflicts

           Having studied the balancing method in the context of plurinormative conflicts, it remains to be seen whether this theoretical framework can be applied to uninormative conflicts. To do so, the what, when, and how of the balancing method need to be identified.

           As seen, in plurinormative conflicts, balancing takes place between alternatives that satisfy different norms. Balancing leads to the preference of one of the norms over the other. In the case of uninormative conflicts, balancing focuses on the different instantiations of one legal norm. 

           In both cases, the balancing method is only called for when (i) a normative conflict occurs and (ii) there is no norm of conflicts capable of solving it. Nevertheless, given the tendency to enact norms of conflicts that depend on relational categories — which are inoperative in this case — in certain legal systems, balancing may be the only way to solve uninormative conflicts.

           Finally, the principle of proportionality also guides the application of the balancing method in the resolution of uninormative conflicts. In this type of conflict, there is a choice to be made as to the prevailing particular norm, and there is a means-ends relationship: the means is the limitation of a particular norm as a result of the action to be taken, and the end is the state of affairs to be achieved by that action, which is the satisfaction of another particular norm.

           In the case of Jodie and Mary, there are two particular norms at stake: the one prohibiting the impairment of Mary's life and the other prohibiting the impairment of Jodie's life. The means under scrutiny — the limitation of the norm that prohibits the impairment of Mary's life by carrying out the surgery — has as its end the satisfaction of the norm that enshrines Jodie's right to life, prohibiting interference with the state of affairs being alive.

           The same goes for the case of a terrorist group that hijacks an aeroplane and intends to crash it into a densely populated area.70 If the authorities were to prevent the attack by shooting down the aeroplane, two prohibitions would be applicable: the prohibition to interfere with the lives of the members of the terrorist group and the prohibition to interfere with the lives of the people travelling to and staying in the location chosen to carry out the attack. The means is the limitation of the norm that prohibits interfering with the lives of the members of the terrorist group on board by shooting down the aeroplane. The end is the satisfaction of the norm that prohibits affecting the lives of the people who are in the place chosen as a target, in order to ensure their survival.

          4.3.2 The application of the principle of proportionality in the resolution of uninormative conflicts

           Having shown that the principle of proportionality is applicable in the resolution of uninormative conflicts, one must turn to the legal effects set out in this norm. Returning to the case of Jodie and Mary, the interference with the particular norm that prohibits the impairment of Mary's life will only be legitimate if:

          
            	
              on the basis of a serious prognosis, there is a likelihood of achieving the aim sought, i.e., the fulfilment of the particular norm that prohibits the impairment of Jodie's life;

            

            	
              it is the least restrictive means, among effective means, of achieving the aim pursued — i.e., there is no alternative means that is equally effective in safeguarding Jodie's life and less restrictive in interfering with the prohibition on impairing Mary's life; 

            

            	
              it is a proportionate means, for which it is necessary to measure the intensity of the interference with the norm prohibiting the impairment of Mary's life and to compare it with the intensity of the hypothetical interference with the other particular norm at issue, if the latter were defeated — i.e., the possible interference with the norm prohibiting the impairment of Jodie's life. 

            

          

           In this case, the interference is adequate and necessary: interfering with the norm prohibiting the impairment of Mary's life is, in fact, the only way to satisfy the norm prohibiting the impairment of Jodie's life.

           To ascertain whether proportionality in the strict sense is respected, the so-called laws of balancing must be taken into account: the first states that the greater the interference with one of the norms, the greater the satisfaction of the other must be; the second states that the greater the interference with one of the norms, the greater the certainty of the underlying premises must be. This second judgement must consider all the assumptions made by the decision-maker, regardless of the norm they refer to – the defeated or the prevailing.71

           In relation to the first law of balancing in the Jodie and Mary case, legal operators carry out two different judgements: (i) the extent to which allowing the surgery interferes with Mary's right; (ii) the extent to which not allowing the surgery interferes with Jodie's right. Again, it is a question of the degree of intensity of each interference. The data to support this measurement must be drawn from the case. Under these circumstances, only one of the sisters — Jodie — has a chance of surviving on her own. A closer analysis shows that not performing the surgery would not only violate Jodie's right, but also Mary's right, since both sisters would die. Similarly, in the case of the aeroplane, the inevitability of the death of the terrorists on board is a decisive factor in the lower intensity of the interference with their right to life.72

           Similarly, under the fundamental right to health in the national vaccination campaign example, there are several prima facie duties to provide this health care — both A, aged 70, and B, aged 17, have a right to be vaccinated (as do C, a nurse, and D, an IT engineer). There is a conflict between the particular norm that imposes an obligation to vaccinate A and the particular norm that imposes an obligation to vaccinate B. Therefore, the question is whether the interference with the particular norm that imposes upon the vaccination of B by the vaccination of A is an adequate, necessary, and proportionate means of achieving the pursued aim — to satisfy A’s right to health care, preventing the occurrence of a serious illness and its consequences. Besides the first two effects, one must determine whether the means is proportionate stricto sensu, which involves assessing (i) the extent to which vaccinating A interferes with B's right to health care; and (ii) to what extent not vaccinating A interferes with their right to health care.

           As is widely recognised in the field of plurinormativity, the balancing process may be based on any argument that is admissible in legal reasoning. These include: (i) the assessment of the interests to be pursued by each of the conflicting norms; (ii) the usefulness of that pursuit; (iii) the links between the norms in dispute and other norms in the legal system; and (iv) the previous decisions of law-applying organs.73 

           In the context of uninormative conflicts, the first argument is of little importance: the existence of a single norm determines the identity of the interests pursued. In the latter case, the aim is to prevent the onset of a serious disease and its consequences. However, the utility of pursuing them may differ, depending not only on the holder of the legal position, but also on the factual context in which it is exercised.74 So, even if the same interest is at stake, it may be more useful to vaccinate A than to vaccinate B. The same applies to the case of Jodie and Mary: the identity of the interests pursued does not imply that the usefulness of pursuing them is undifferentiated. It is more useful to pursue the interest of preserving human life by performing the surgery, since only Jodie has a real chance of survival in the medium to long term.

           In the national vaccination campaign case, priority is justified by belonging to a risk group or by working in a profession that is more prone to infection. Thus, the idea of usefulness in satisfying the interest pursued is combined with the third argument mentioned above, which relates to the role that other norms play in balancing. Here, the input is provided by the principle of equality: if there is a relevant differentiating factor between two individuals, that difference must be considered. 

           Many balancing judgments use this technique. Returning to the case of the doctor who has to help two patients, suppose that one of them is the Head of State of a country. If there is no other distinguishing factor, this fact might be decisive. Helping A, the Head of State, to the detriment of B would be justified by A's position. The central role played by the Head of State in the maintenance of the rule of law is confirmed by several norms typically included in legal systems: from constitutional and legal norms specifying the tasks performed by the Head of State, to the provision of aggravated punishment in cases of murder committed against them.

           Finally, the fourth argument identified — the previous decisions of law-applying organs — requires further clarification. In civil law systems, legal sources are typically limited to normative acts and custom, and do not include judicial or administrative decisions. However, at the risk of violating principles such as equality, legal certainty, and impartiality, law-applying organs are required to consider prior decisions that have the same relevant properties as the pending case. There are many possible outcomes for this analysis. If the case to be decided shares all the relevant characteristics with a previous case, there is no need for a new balancing operation. The same is true if some of the relevant features of previous cases differ from those of the case at hand. In this scenario, the decision‑maker may rely on arguments such as the a fortiori argument, which also renders a new balancing unnecessary.75

           This is sufficient to demonstrate that the assessment of the intensity of the interference in a norm does not significantly change when balancing particular norms. Identical intellectual operations are involved, and the same types of admissible arguments are available. This also holds true for the second law of balancing.

           In the case of Jodie and Mary, the intensity of the interference with the particular norm requires a high degree of reliability of the underlying premises. The degree of certainty focuses on the lack of an alternative that would save both sisters and on the ability of one of the sisters to survive autonomously. The same goes for the doctor example: it is necessary to demonstrate the degree of urgency of each patient's health care to maintain that both A's and B's injuries reveal a serious medical condition and that both are in danger of dying. In the vaccination case, the assumption that certain groups are more vulnerable to certain diseases — either because they are more likely to be infected, or because they are more likely to develop serious complications of the disease — must be grounded. The same can be said regarding the assumption that vaccination has a similar effect regardless of the age group or medical history. Finally, in the case of the aeroplane, the judgement on the assumptions is particularly important: in addition to the inevitable degree of uncertainty as to whether the attack will actually be carried out, it is also necessary to assess the effectiveness of the decision to shoot down the aeroplane in terms of the protection of people on the ground, which will depend in particular on the location of the aeroplane and the route taken.

           In conclusion, uninormative conflicts do not necessarily lead to a wider margin of discretion on the part of legal operators. On the contrary, the resolution of both plurinormative and uninormative conflicts is at least governed by the principle of proportionality. The constraints imposed by this principle, as well as by other applicable norms, depend on the legal position in question, the respective holder, and the factual context in which the conflict arises. The existence of one, two, or more conflicting norms is not decisive for the degree of discretion in the decision-making process.
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          69 In this sense, see Duarte 2021: 37.
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          71 See Duarte 2021: 29 ff.

          72 Emphasising that the situation was created by the terrorists themselves and that their intention was to die, see Silva Sampaio 2018a: 566 ff.

          73 See Moniz Lopes 2019: 395.
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          Abstracts

          
            This paper focuses on uninormative conflicts – i.e., conflicts that stem from one (and only one) legal norm. This phenomenon cannot be traced back to the widespread notion of normative conflict, since normative conflicts require an overlap between two or more norms (and therefore refer only to so-called plurinormative conflicts). This paper has two main aims. On the one hand, to ascertain whether and how uninormative conflicts can be framed within a (necessarily broader) concept of normative conflict. On the other hand, to demonstrate that the mechanisms developed by legal theory against the background of plurinormativity can be applied, mutatis mutandis, to the field of uninormativity.

          

          
            Uninormativni konflikti v splošni teoriji normativnih konfliktov. Razprava se osredotoča na uninormativne konflikte – tj. konflikte, ki izvirajo iz ene (in samo ene) pravne norme. Tega pojava ni mogoče opisati s splošno znanim pojmom normativnega konflikta, saj slednji zahteva prekrivanje dveh ali več norm (in se zato nanaša le na tako imenovane plurinormativne konflikte). Razprava ima dva glavna cilja. Po eni strani želi avtorica ugotoviti, ali in kako bi uninormativne konflikte lahko umestili v rasširjeni pojem normativnega konflikta. Po drugi strani pa želi pokazati, da je mogoče mehanizme, ki jih je razvila pravna teorija v kontekstu plurinormativnosti, mutatis mutandis uporabiti tudi na področju uninormativnosti.
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            “¿Y ahora qué?”

            
              Buscando a Nemo
            
          

          
            1 Introducción
          

          
             
            El derecho probatorio 
            –
            o, si se prefiere, el razonamiento probatorio circunscrito por una regulación legal
            –
             ha concitado un interés elevado en las últimas décadas, tanto en Latinoamérica como en algunos países europeos. Aquello se ha visto reflejado 
            –entre otras cosas– 
            en la publicación de numerosos libros y artículos, así como en la organización de congresos y seminarios con un nivel de participación e interés que hacen mirar con optimismo el desarrollo de esta disciplina jurídica emergente. Este éxito, sin embargo, no ha tenido un correlato en la práctica judicial. Si bien ahora contamos con una literatura mucho más vasta y profunda acerca de una serie de conceptos y métodos poco tratados en el pasado (como podrían serlo el estándar de prueba, por ejemplo), no se observa un cambio relevante en las prácticas cotidianas ante los tribunales de justicia
            
              1
            
            ; ni de parte de los jueces
            
              2
            
            , ni de los litigantes
            
              3
            
            .
             Tampoco se aprecian modificaciones significativas en la metodología de enseñanza de los futuros juristas al momento de tratar estos temas en los currículos de las escuelas de derecho
            
              4
            
            , ni en otros ámbitos de educación jurídica
            5
            .
          

          
             
            Este
             desajuste entre la teoría y la práctica debe tener alguna explicación. Al margen de las dificultades propias de acoplar un objeto de estudio tan singular 
            –
            los hechos y las pruebas– con el entramado institucional de los procesos judiciales, nos parece que una de las causas de esta distancia entre la teoría y la práctica hay que buscarla en ciertos métodos de análisis promovidos a la hora de abordar el problema de cómo se prueban los hechos en los procesos judiciales. Para demostrar esta hipótesis, tomamos como caso a la denominada concepción racionalista de la prueba, la que, a pesar de sus esfuerzos, parece seguir atrapada en las preguntas que hiciera el fiscal prusiano Julius von Kirchmann a mediados del siglo XIX:
          

          
            
              ¿A quién de los juristas prácticos no sobreviene algunas veces el sentimiento evidente del vacío y de la insuficiencia de su ocupación? ¿Qué otra clase de literatura posee, al lado de obras buenas, un semejante cúmulo de libros carentes de espíritu y de gusto, como lo posee la literatura jurídica?
              
                6
              
            

          

          
             
            Este artículo ofrece un análisis crítico de un cierto tipo de literatura jurídica que, a pesar de ofrecer muchas páginas que destilan espíritu y gusto, no alivia el sentimiento de vacío en los juristas prácticos enfrentados a la prueba de los hechos en un proceso judicial. Y no lo hace, en nuestra opinión, porque se enfrenta a lo que llamamos creencias-obstáculo, que le impiden abreviar la distancia entre la teoría de la prueba y la práctica judicial.
          

          
            2 La entrada en escena de la concepción racionalista de la prueba
          

          
             
            Los contornos de la concepción racionalista de la prueba no son fáciles de trazar. No se trata solo de un problema de designación, esto es, de insuficiencia o imposibilidad de depuración de sus propiedades definitorias, sino también de denotación, esto es, de desacuerdos acerca de quiénes entran y de quienes quedan fuera de la categoría. Por supuesto, hay participantes que podríamos entender que sostenidamente se encuentran adentro y otros que pueden quedar fuera. Aquello no obsta a que la zona de penumbra sea amplia y movible.
          

          
             
            Esta falta de nitidez, sin embargo, no nos impide recurrir a esta categoría para ilustrar algunos asuntos que parecen de gran relevancia. Así las cosas, cumplimos con aclarar que lo que reconstruiremos como concepción racionalista de la prueba representa una versión posible, más no la única, de una manera de concebir la prueba judicial. Quizá su nota distintiva sea el optimismo respecto a lo que puede exigirse de las prácticas probatorias. Dicho optimismo, a su vez, parece reflejar un malestar con el modo en que antes se abordó el debate fáctico.
          

          
             
            El tema que nos ocupa, por lo mismo, no es nuevo. Bajo el título 
            “Teoría de la prueba: ¿Somos todos 
            ‘
            racionalistas
            ’
             ahora?”
            , Daniela Accatino indagó sobre algunas creencias aparentemente compartidas por los estudios probatorios a inicios de este siglo en el ámbito latino
            7
            . Según su argumento, el origen de la autodenominada concepción racionalista de la prueba se remonta a la publicación de algunos libros sobre la prueba en el cambio de siglo en la cuenca del Mediterráneo
            
              8
            
            . No se trata de una reflexión surgida a propósito de una práctica judicial concreta, como en el ámbito de influencia anglosajón, o bien, de ciertas decisiones legislativas. Lo que realmente importa para la concepción racionalista de la prueba es la síntesis de un conjunto selecto de libros, entre los que se cuenta 
            
              Los hechos en el derecho. Bases argumentales de la prueba
            
            , de Marina Gascón, publicado en 1999, las traducciones al castellano de las obras de Luigi Ferrajoli, 
            
              Diritto e ragione
            
            , en 1995, y de Michele Taruffo, 
            
              La prova dei fatti giuridici
            
            , en 2002 o la aparición, en ese mismo año, de 
            
              Prueba y verdad en el derecho
            
            , de Jordi Ferrer
            
              9
            
            .
          

          
            2.1 ¿Por qué “racionalista”?
          

          
             
            Los trabajos recién citados describieron su orientación como racionalista, que es un rótulo que se presta para múltiples interpretaciones. Claramente no se trata de un racionalismo filosófico, opuesto al empirismo, porque justamente estos libros de derecho quieren apelar a las ciencias naturales y sociales para darle una base científica a su análisis. El significado del término pretendía ser cercano al que William Twining había usado para referirse, en términos generales, a la doctrina probatoria moderna en el ámbito angloamericano, desde Gilbert y Bentham en el siglo XIX, a Thayer y Wigmore en el siglo XX. Más concretamente, Twining usó el término racional como parte del rótulo “tradición racionalista de la prueba”
             –
            inventado por él mismo, cabe añadir
            –
            , para referirse al uso correcto de la capacidad decisoria de la razón y la evaluación racional de la evidencia para determinar los hechos del caso
            10
            .
          

          
             
            Hasta aquí no hay nada controversial 
            en la adopción contemporánea del adjetivo “racionalista”, si se entiende que la alternativa sería la solución irracional de los conflictos jurídicos, por ejemplo, a través de duelos u ordalías
            . Pero la tesis de la concepción racionalista va más lejos. Su idea de racionalidad también incluye el debate acerca de si las decisiones judiciales justas deben propender a ser verdaderas en lo que atañe a los hechos
            11
            .
          

          
            2.2 ¿Simplemente la verdad?
          

          
             
            La concepción racionalista ha dedicado muchas páginas a debatir lo que implica juzgar hechos ocurridos en el pasado. Al respecto, no hay una posición única. Se debate, por ejemplo, si basta una creencia coherente con los datos disponibles
            
              12
            
            , o bien, si fuera preferible otro esquema de toma de decisiones, como la verosimilitud de lo establecido en el juicio
            
              13
            
            .
          

          
             
            Para atemperar la tesis fuerte que postula a la verdad como el fin hegemónico de la prueba, los esfuerzos se han concentrado en determinar el grado de apoyo que la evidencia le proporciona a la hipótesis fáctica
            
              14
            
            . Este ajuste le da un claro tinte epistemológico de amplio alcance a su noción de racionalidad, ligándose con la lógica inductiva.
          

          
             
            La búsqueda de la verdad es considerada, entonces, el valor prioritario de la actividad probatoria y de la regulación de la prueba
            
              15
            
            . Esto, por supuesto, no tiene nada de original, sino que responde a una constante histórica. Ella se puede rastrear, por ejemplo, tanto en las Siete Partidas del derecho castellano medieval como en la codificación estadounidense de 1975
            
              16
            
            . Es por ello por lo que en las escuelas de derecho y en los tribunales de justicia se habla de prueba judicial, y no simplemente de prueba.
          

          
             
            La noción de verdad
             
            que emplean las y los autores de la concepción racionalista es la de verdad como correspondencia
            
              17
            
            . Aquella no depende de las creencias del juzgador, sino de una relación que se da entre las hipótesis y el mundo. De este modo, la íntima convicción del juez o la duda razonable en su vertiente subjetiva pierden la relevancia que se le suele reconocer en la dogmática procesal, puesto que la relación de correspondencia entre la proposición y el mundo es independiente de las creencias de cualquier persona, incluida la autoridad de quien juzga. Por lo mismo, esta concepción de la verdad se desliga de la distinción de la dogmática procesal entre verdad material y verdad formal: la verdad es una sola y el proceso judicial debe intentar encontrarla.
          

          
             
            La concepción racionalista resulta atractiva al vincularse con otras disciplinas prestigiosas, especialmente con la epistemología. Ello ha servido de aliciente para que el interés en las cuestiones probatorias crezca en la literatura en castellano. Sin embargo, dada su tendencia hacia la idealización de los procesos inductivos que constituyen el razonamiento probatorio y su asunción de la búsqueda de la verdad como fin primordial, ha terminado por exacerbar, en vez de atemperar, la distancia entre la literatura probatoria y la práctica judicial.
          

          
             
            A diferencia de la concepción racionalista de la prueba, el discurso dogmático se ocupa de la prueba judicial con una atención prioritaria del contexto institucional en el que ella se desarrolla. El acervo de esta disciplina jurídica en lo que respecta a la prueba judicial de los hechos en el derecho continental
             –
            aunque con muchos puntos bajos si uno se queda con los manuales que se limitan a parafrasear lo que se dice en los códigos procesales
            –
             no es desdeñable. Basta con revisar los trabajos de la dogmática procesal alemana o italiana del siglo XX, entre los que se pueden citar, solo a modo de ejemplo y dejando a un lado los textos utilizados con mayor frecuencia, 
            
              Las pruebas civiles
            
             de Michele Spinelli
            18
            , 
            o 
            
              La prueba, su práctica y apreciación. La investigación del estado de los hechos en el proceso
            
             de Erich 
            Döhring
            
              19
            
            , 
            para apreciar el modo en que el enfoque dogmático continental articula un discurso probatorio asumiendo los límites y necesidades de una práctica judicial concreta.
          

          
             
            Por supuesto, esto no quiere decir que la dogmática procesal haya tenido rendimiento en todas las cuestiones probatorias. Un ejemplo de su déficit se encuentra en los estándares de prueba. No obstante, la dogmática procesal del siglo XX sí logró modelar, al menos parcialmente, la práctica judicial. Así lo ilustra el trabajo de Emilio Rioseco, 
            
              La prueba ante la jurisprudencia. Derecho civil y procesal civil
            
            , cuyas cuatro ediciones son permanentemente citadas por la Corte Suprema chilena a la hora de resolver cuestiones tan importantes como la carga de la prueba o el valor probatorio de los medios de prueba.
          

          
             
            Esta fidelidad con el derecho 
            –
            banalizada al extremo 
            en el polémico brocardo “lo que no está en el proceso no existe en el mundo”
            –
             le ha dado a la literatura procesal un cierto rendimiento práctico que a la literatura probatoria se le suele escapar, sobre todo cuando esta última adopta un énfasis conceptualista alejado de los límites institucionales de la práctica judicial. Esto es algo que la teoría de la prueba,
             en general, 
            debería evitar, sobre todo si no quiere terminar siendo una teoría jurídica de filósofos (o de científicos), en vez de juristas
            20
            . Una forma de lograrlo es enfrentar tres creencias-obstáculo que se interponen entre la teoría y la práctica.
          

          
            3 Las creencias-obstáculo
          

          
             
            Una creencia-obstáculo es una idea insuficientemente justificada y que, pese a ello, es compartida por un número amplio de participantes de una disciplina. Se caracteriza porque clausura un cierto problema, a costa de restringir posibilidades explicativas o de crecimiento disciplinario. De esta manera, una creencia-obstáculo ahonda la brecha entre la teoría y la práctica. No se trata de creencias necesariamente erróneas, sino de creencias que no resultan aptas para integrar de un modo coherente los elementos que son relevantes para describir una práctica, y que, por lo mismo, redundan en que las soluciones o caminos a seguir resulten equívocos.
          

          
             
            Por cierto, hay creencias-obstáculo en casi cualquier disciplina y no necesariamente son perniciosas. Es más, pueden constituir, incluso, un acicate para quienes adhieren a las creencias rivales, ayudándoles a explorar mejores argumentos. El problema surge cuando asumen un rol preponderante, llegando a negar o minimizar otras creencias que podrían acotar la brecha entre la teoría y la práctica
            21
            .
          

          
             
            En el campo del derecho probatorio, en concreto, nos parece útil este sintagma de creencia-obstáculo para revisar algunos presupuestos teóricos y metodológicos en lo que respecta a la prueba de los hechos
            .
             Sin perjuicio de reconocer los excelentes logros alcanzados en el plano académico a partir de los postulados que cuestionamos, lo que nos interesa a continuación es revisar algunos de sus déficits principales en lo que respecta a los sistemas de justicia contemporáneos.
          

          
             
            Para quien desee afinar un poco más esta noción de creencia-obstáculo podría ser útil considerar una creencia-obstáculo que suscitó interés entre los historiadores de la ciencia: la de por qué los (antiguos) griegos, a pesar de los enormes avances que alcanzaron a nivel teórico no crearon una tecnología avanzada. Las respuestas entre los expertos del siglo XX fueron variadas. Para algunos, los griegos consideraban que lo tecnológico era un asunto de escasa importancia. Para otros, en tanto, lo que pensaban es que no era posible lograr una tecnología a partir de los postulados que habían planteado. Esta última postura es la que sigue Alexandre Koyré, quien la asocia a la creencia de que la realidad es tan compleja que se resiste a ser reducida a regularidades, cuestión necesaria para el desarrollo tecnológico
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            . Se trataba, luego, de una creencia-obstáculo. 
          

          
             
            Las tres creencias-obstáculo que presentamos las hemos elegido porque son las que exacerban el desajuste entre teoría y práctica en el ámbito probatorio. Ellas son 
            –
            parafraseando a Lakatos
            – 
            parte del cinturón protector de hipótesis auxiliares en la concepción racionalista de la prueba, esto es, afirmaciones ampliamente compartidas y que suscitan apoyo, pero cuya revisión no pone en riesgo a la teoría
            23
            .
          

          
            3.1 Primera creencia-obstáculo: La in(ter)dependencia entre hecho y derecho
          

          
             
            La primera creencia-obstáculo de la que nos haremos cargo concierne a la relación entre hecho y derecho. En específico, nos preocupa la idea de que los hechos en los procesos judiciales son presentados de un modo superficialmente dependiente del derecho aplicable, sin desplegar todas las consecuencias que se siguen de la convergencia que hay entre hechos principales u operativos (
            
              ultimate facts
            
            ) y hechos probatorios o secundarios (
            
              evidential facts
            
            )
            
              24
            
            . Se trata de una creencia-obstáculo típica del enfoque analítico, la cual surge, nos parece, del interés de que las limitaciones del diseño institucional en la prueba judicial no le quiten espacio a otras disciplinas o saberes asentados en algunas comunidades no jurídicas, en lo que respecta al modo en que se determinan los hechos en un caso determinado.
          

          
             
            Esta creencia-obstáculo se presenta como epistémicamente comprometida y, por contrapartida, desvinculada de algunos de los límites institucionales típicos del derecho. Así, cuando se habla de los hechos dentro de la concepción racionalista se plantea como propósito la descripción del mundo, entendiendo que esto justificaría adscribir a ciertos sujetos la realización de conductas jurídicamente relevantes. En cambio, cuando hablamos de cuestiones jurídicas, el foco estaría dirigido hacia la determinación de cómo debemos comportarnos según lo que se plantea en las fuentes del derecho y con base en ciertos métodos de interpretación que se abordan mediante pretensiones de validez. Una separación radical entre ambas categorías
            
              25
            
            , sin embargo, genera una reacción pendular, en el sentido de que propende a que el análisis del razonamiento probatorio tienda a desentenderse de lo que dicen las reglas jurídicas, las que, a lo sumo, constituyen orientaciones o límites para resguardar valores no epistémicos
            
              26
            
            . Esta separación radical constituye un obstáculo para el derecho probatorio, pues oculta la dimensión constitutiva que tienen muchas de las reglas probatorias
            27
            .
          

          
             
            La creencia de una división relativamente estable entre hechos y derecho trivializa a las teorías, tanto probatorias (hechos) como interpretativas (derecho), las que pasan a operar bajo la lógica de casilleros que no se entrecruzan
            
              28
            
            . Esto es fácil de observar, por ejemplo, en el protagonismo reconocido al modelo de la subsunción, el cual, si bien es útil para el análisis desde una cierta clase de lógica, supone pagar el precio de no describir el modo en que los litigantes y los jueces operan realmente.
          

          
             
            Para desmontar esta creencia-obstáculo es preciso asumir que la distinción entre hecho y derecho es
             puramente 
            funcional. Esto implica que lo relevante es preguntarse por las razones que llevan a calificar a un asunto como legal o fáctico dentro del proceso judicial, en vez de describir una práctica pensando que hay hechos brutos, por un lado, y hechos institucionales, por el otro
            
              29
            
            . En la litigación judicial estas consideraciones funcionales suelen estar ligadas al reparto de la carga de trabajo: entre el tribunal (derecho) y el jurado (hechos), tal como ocurre en el Common Law, o bien, entre las cortes (derecho) y los tribunales de primera instancia (hechos y derecho), como es el caso de los sistemas jurídicos continentales. Por lo mismo, buena parte de la distinción entre hecho y derecho está guiada por la pregunta sobre quién y bajo qué estándar se decide tal cuestión
            
              30
            
            . 
          

          
            3.1.1 El derecho (civil y penal) en los hechos
          

          
             
            Para lidiar con esta primera creencia-obstáculo es preciso reconocer la importancia de una distinción presente en los ordenamientos jurídicos vigentes: la separación de los juicios entre procesos civiles y penales. La concepción racionalista pareciera encontrarse a sus anchas en los procesos penales, porque poco ha dicho sobre los procesos civiles
            31
            . Las razones que explican dicho apego –que relega a un segundo plano los aprendizajes probatorios civiles– cabe agruparlas en dos niveles.
          

          
             
            El primero apunta a que la clase de hechos con los que hay que enfrentarse en los procesos penales suelen ser más próximos a los que podríamos llamar hechos brutos, no institucionales
            32
            . Así, no parece necesario dominar un conjunto de reglas constitutivas que den sentido a una experiencia, si de lo que se trata es de narrar las circunstancias que demuestran que el acusado, por ejemplo, cometió un homicidio. En los procesos civiles, en cambio, la mayoría de los casos supone tratar con contratos, deberes de cuidado, propiedad, y otras cosas por el estilo, en que los hechos dependen fuertemente de la institucionalización de nuestras experiencias cotidianas. En el derecho penal la separación entre hechos y derecho parece, entonces, 
            ‘
            más natural’. 
          

          
             
            El segundo nivel, al menos en el derecho continental, es que las reglas probatorias del proceso penal son más próximas a la forma de razonar propia en otros espacios de nuestras vidas, de modo que las restricciones a la admisibilidad son más bien escasas y la valoración de la prueba es libre, lo que podría entenderse como una remisión a prácticas culturales asentadas. En cambio, en el derecho civil la regulación suele ser más estricta y puede parecer, incluso, contra intuitiva, tal como lo enseñan ciertas figuras como la prueba preconstituida, en donde las partes contratantes acuden a una notaría para firmar una escritura pública en la que vierten todas aquellas declaraciones que son relevantes para el negocio que les interesa. La conexión entre los fines del proceso judicial –una decisión correcta, oportuna y eficiente del caso– y los fines de la prueba explica los límites institucionales en que se deciden los hechos en un juicio. Este es el motivo por el cual en los juicios no penales se tiende a priorizar un tipo de pruebas (por ejemplo, la escritura pública en la compra de un inmueble o el peritaje de ADN en la filiación), se anticipa el acceso a la información (mediante la exhibición prejudicial de un documento en poder de un tercero) o se limitan las diligencias probatorias (el número de testigos que pueden declarar en una audiencia), y no todo queda entregado a los intereses de las partes o del juez. 
          

          
             
            Abordar la práctica judicial sin esta primera creencia-obstáculo tiene un rendimiento práctico indubitado. Esto es así porque lo que se debe acreditar en un litigio es un hecho jurídicamente relevante que se configura, desde el inicio, a partir de una normatividad establecida en fuentes formales y cuyo significado es objeto de un trabajo profundo a cargo de comunidades interpretativas asentadas en lo que conocemos como disciplinas jurídicas. Así, por ejemplo, en un juicio civil de rebaja de precio en una compraventa, lo que el ejercicio de dicha acción edilicia propone en el procedimiento judicial no es una discusión sobre qué pensó el comprador que estaba adquiriendo, qué es lo que el vendedor olvidó mencionar a su contraparte, en qué rincón de la casa estaban las termitas que la hacen inhabitable, sino un caso en que este tipo de preguntas cobran sentido desde la institucionalidad y se resumen en la cuestión de si hubo o no un vicio redhibitorio. Entender el derecho probatorio desde un punto de vista dogmático, entonces, implica partir de la premisa de que lo que se busca es establecer, en un proceso judicial, la concurrencia o no de un hecho jurídicamente relevante (un hecho sustancial, pertinente y controvertido, dice la ley procesal civil chilena de 1903) y no, retratar ciertos hechos tal como ocurrieron. Solo lo primero cuenta como una aplicación del derecho a un caso concreto, que es la definición estándar de la función jurisdiccional reservada a los tribunales en la modernidad.
          

          
             
            La distinción entre la prueba judicial en sede penal y en el ámbito civil, entonces, nos ayuda a entender que las estrategias probatorias no versan sobre hechos brutos o institucionales ‘a secas’
            
              33
            
            . Lo que hay en la litigación civil, en particular, es una tipología de hechos poco o nada explorada por las teorías de la prueba. Varios de ellos, por lo demás, forman parte del derecho vigente (la ley procesal civil chilena, por ejemplo, considera al hecho sustancialmente relacionado y al hecho indispensable, entre otros) y su objetivo es garantizar que el conflicto se resuelva aplicando derecho
            
              34
            
            .
          

          
            3.2 Segunda creencia-obstáculo: Los hechos son descritos, no constituidos
          

          
             
            Raymundo Gama acierta al señalar que, lo que marca la distancia entre la concepción racionalista en lengua castellana y la doblemente centenaria tradición racionalista del Common Law, es el esfuerzo de esta última por reconstruir prácticas judiciales realmente existentes a lo largo de varias generaciones
            35
            . La tradición racionalista siempre ha reconocido que la prueba judicial no tiene fines independientes del proceso judicial que la cobija
            36
            , de modo que la verdad es solo uno de los elementos para tener en cuenta. Esto es lo que revela, de forma elocuente, la regla 102 de las Federal Rules of Evidence estadounidenses de 1975, al disponer que
             “estas reglas deben interpretarse para administrar todo procedimiento de manera justa, eliminar gastos y retrasos injustificados, y promover el desarrollo del derecho probatorio, con el fin de establecer la verdad y asegurar una decisión justa
            ”.
          

          
             
            Esta perspectiva amplia de la tradición racionalista de la prueba la libra de caer en la segunda creencia-obstáculo que nos interesa: la idea de que los hechos son descritos, en vez de interpretados o constituidos. Una perspectiva útil para discutir esta creencia es la de los estándares de prueba. En efecto, el resultado de la actividad probatoria constituye una pieza de discurso 
            –
            un dispositivo, si se quiere
            –
             que adopta la forma de hechos probados o no probados, y que puede reconstruirse como: “Este es un caso sobre el que corresponde aplicar una cierta solución normativa”, en donde 
            
              caso
            
             no significa la realidad o 
            
              lo que está
            
            
               allí
            
            
               afuera
            
            , sino simplemente discursos sobre hechos 
            –usualmente 
            conductas humanas
            –
             que han sido objeto del proceso judicial
            37
            . El punto es importante, pues, nos salva del espinoso problema de hacer que las cosas permanezcan abiertas más tiempo del aconsejable y, por tanto, de que se mantenga en suspenso la imposición de cargas u otorgamiento de beneficios sobre los participantes.
          

          
             
            Lo interesante del asunto, sin embargo, es que no solo el estándar de prueba revela la dimensión constitutiva de la pregunta por los hechos, sino que ella está presente en absolutamente todo el fenómeno probatorio. El modelo de la “prueba libre” en que se basa la concepción racionalista de la prueba invisibiliza este punto, en la medida en que se funda en la “premisa de la separación”, en donde hay una escisión entre las cuestiones epistemológicas y las cuestiones morales
            
              38
            
            . Para Alex Stein, este supuesto es insostenible
            
              39
            
            , porque al describir los juicios civiles y penales queda de manifiesto que toda valoración de la prueba da cuenta de preferencias de valor que deben ser abordadas por el derecho probatorio.
          

          
             
            Un ejemplo 
            –
            entre muchos
            –
             es el caso “
            Zapata y De la Fuente con Sociedad Comercial Marín Limitada”, primer fallo que aplicó la 
            ley de discriminación en Chile (Ley N° 20.609 de 2012)
            , ante la acción ejercida por una pareja de mujeres lesbianas a quienes se le negó el ingreso a una habitación de un motel. En dicha ocasión, la prueba se limitó a las declaraciones de los testigos de ambas partes. Los testimonios fueron contradictorios. La jueza, sin embargo, prefirió a quienes declararon por las actoras –la pareja que había coincidido con las demandantes en la entrada del motel–, en lugar de los testigos de la demandada, ya que estos últimos eran sus trabajadores
            
              40
            
            . En otras palabras, ante un empate en el número de testigos, la jueza prefirió a aquellos que parecen ser más imparciales y cuyos testimonios calzan mejor con lo expuesto en el juicio, dos criterios contenidos en la codificación procesal civil chilena
            
              41
            
            . La valoración de la prueba, entonces, fue guiada por criterios legales.
          

          
             
            La creencia-obstáculo de que los hechos solo son descritos en los procesos judiciales, en cambio, impide reconocer esta dimensión constitutiva de la función jurisdiccional en cuanto a los hechos. Si analizamos la conducta estratégica de las partes y el problema recurrente de los tribunales de justicia de tomar decisiones con menor cantidad de información y de tiempo de reflexión del que hubieran necesitado, o con un mayor nivel de contradicciones de lo que sería deseable, pareciera existir claridad en orden a que los hechos probados o no probados corresponden a decisiones y no a hallazgos
            
              42
            
            .
          

          
             
            El problema al que se ve expuesto el razonamiento probatorio cuando se inclina hacia la abstracción y a un diálogo abierto con disciplinas científicas en las que los problemas se pueden reabrir una y otra vez, es que lo decisional de la función jurisdiccional queda fuera de foco. Ello ha dado pie a la propuesta de situaciones relativamente ideales en las que se trata de encontrar una metodología funcional destinada a desentrañar lo sucedido y no, simplemente, a decidir el caso de acuerdo con el derecho vigente. Es por esto por lo que esta segunda creencia-obstáculo favorece una separación entre responsabilidad y seguridad cognitivas en el marco de los litigios
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            .
          

          
            3.2.1 Sobre estándares y precedentes
          

          
             
            Al negar que la valoración de la prueba implique preferencias de valor, la concepción racionalista de la prueba ha buscado otro lugar para situar 
            las elecciones en el
             juicio de hecho. El primer sitio que consideró propicio para ello es el de los estándares de prueba. Entre los distintos estándares, el que más literatura ha producido ha sido el del más allá de toda duda razonable, que rige en la justicia penal. Por cierto, los estándares de prueba son un punto importante para cualquier teoría de la prueba, pero no más que la admisibilidad, pertinencia o relevancia de la prueba. El motivo por el cual la concepción racionalista entiende que, si no se resuelve adecuadamente el problema de los estándares de prueba, toda su teoría tambalea es que no sería capaz de lidiar con la dimensión constitutiva que ronda al juicio de hecho
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            .
          

          
             
            El texto en castellano que puso el tema en el centro de la discusión fue “¿Por qué un estándar de prueba subjetivo y ambiguo no es un estándar?”
            
              45
            
            , de Larry Laudan, publicado en 2005
            
              46
            
            . Dicho artículo denunciaba su formulación en clave subjetiva (estar convencido “más allá de toda duda razonable”) y destacaba el rol de los estándares de prueba como una pieza clave para la clausura de las discusiones probatorias en los procesos judiciales. Ya sea en forma explícita o implícita, son los estándares de prueba los que hacen posible la toma de una decisión cuando los juzgadores no están seguros o convencidos de la adopción de un cierto punto de vista en lo que a los hechos concierne. Sin un estándar de prueba, los juzgadores podrían prolongar más allá de lo aconsejable la decisión de si los hechos se encuentran o no probados. 
          

          
             
            En lo que aquí interesa, debe tenerse en cuenta que de acuerdo a lo que propone Laudan, si
             de lo que se trata es de contar o de medir, la subjetividad desaparecerá de la escena y la comprensión de los hechos como descripciones no se verá amenazada. La metáfora de los estándares de prueba como umbrales
             a la que recurre la concepción racionalista
            , entonces, muestra su utilidad en este sentido. El problema es que si queremos salir a medir o a contar debemos tener claridad acerca de qué es lo que vamos a medir o a contar. Este cruce entre suficiencia probatoria y objetividad o unidades de medidas aceptables desde el punto de vista jurídico, es el que los estándares de prueba aún no logran resolver. 
            En otras palabras, si el juicio de hecho es descriptivo el problema de los estándares de prueba se vuelve realmente serio: la aplicación de un estándar de prueba redunda en que lo probado, a fin de cuentas, ceda su carácter descriptivo priorizándose su carácter constitutivo
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            .
          

          
             
            Esto nos lleva, finalmente, a un segundo desafío que ronda a la creencia de que los hechos se describen judicialmente: la imposibilidad de vincular los hechos al precedente. En 
            
              The anatomy of tort law
            
            , Peter Cane observó que en los libros de derecho ha habido poco espacio para los hechos, por la sencilla razón de que estos últimos no sientan precedentes. Su propia investigación sobre la responsabilidad civil extracontractual muestra una especial atención sobre el problema de la competencia para crear las reglas en materia de daños. A propósito del famoso caso 
            
              Donoghue v. Stevenson
            
             y el surgimiento, en 1932, del deber de no dañar al prójimo –o hecho ilícito de negligencia– en la litigación inglesa, Cane sostuvo que The House of Lords asumió como “un punto preliminar de derecho” que en aquel caso la actora se enfermó por beber una botella de cerveza de jengibre fabricada por el demandado en la cual había restos descompuestos de un caracol. Si estas circunstancias, en cambio, hubiesen sido 
            sometidas
             a prueba en el juicio, como una cuestión de hecho, “el tribunal habría estado preocupado de las partes en su calidad de individuos y no como representantes”
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            .
             Es decir, el tribunal no habría podido crear un deber de cuidado para todos los fabricantes de bebidas (“representante”), sino únicamente para el demandado en el juicio (“individuo”).
          

          
             
            Esta observación es importante para la función descriptiva del juicio de hecho. Solo cuando los litigantes son vistos como representantes de una cierta clase de persona (fabricantes, médicos, consumidores, por ejemplo), la litigación civil puede participar en la evolución del derecho. Es por esto por lo que Peter Cane advirtió que, en su investigación, solo se ocupa “del primer aspecto del derecho de daños, esto es, de aquellos elementos de las decisiones judiciales que conciernen a las partes en las acciones de daños, consideradas como representantes de otras”, ya que en la litigación actual “las respuestas a las cuestiones de hecho ‘no crean precedentes’”
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            .
             Es útil añadir que la explicación que da el derecho procesal civil sobre la manera en que las personas comparecen a juicio y el modo en que introducen sus relatos en la fase de debate del procedimiento judicial, coincide con la preocupación de Cane acerca de los alcances del fallo. Nuevamente es el entramado institucional pensado para la solución de un conflicto en un Estado de derecho contemporáneo el que define los alcances de la discusión sobre los hechos, y no al revés. 
            En otras palabras, si no asumimos el carácter constitutivo que requiere la determinación de los hechos en un proceso judicial, difícilmente podrá la decisión judicial servir a los efectos de contribuir a la adaptación del sistema jurídico a nuevos desafíos por la vía de la construcción de precedentes
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            . Esto no parece algo a lo cual los participantes estén dispuestos (ni convenga) renunciar en favor de la pretensión de que los hechos están siendo descritos.
          

          
             
            Una alternativa a
             esta segunda creencia-obstáculo para abordar la relación entre los hechos
            ,
             los estándares de prueba y el precedente
            ,
             es el de la prueba de los hechos como una demostración de casos. La distinción analítica entre describir y constituir es demasiado rígida para capturar la práctica judicial
             en la forma en que ella se presenta en los tribunales de justicia.
             De allí que la prueba judicial “no puede limitarse a la mera prueba de proposiciones empíricas sobre hechos brutos sino más bien […] la ocurrencia de un caso comprendido en la norma”
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            . La distinción entre hechos brutos y hechos institucionales 
            puede tomarse como el punto de partida para un estudio
             de la prueba judicial como una demostración de casos, lo que, a su vez, permite discutir la posibilidad de establecer un precedente en materia de hechos
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            .
             Si el hecho es constituido, más que descrito, y da cuenta de un debate general, en donde las partes comparecen como representantes de todo aquel que puede tener el mismo problema, entonces la sentencia definitiva puede aspirar a tener un efecto general en la solución del caso.
          

          
            3.3 Tercera creencia-obstáculo: La ciencia sin valores
          

          
             
            La búsqueda de sentencias judiciales que describan hechos se conecta con el auge de la prueba pericial.
             
            Los expertos, sin embargo, a veces no son más que unos “útiles dadores de encantos”, como dice un estudio semiótico y realista de las Federal Rules of Evidence estadounidense, ya que hacen que los demás intervinientes y partes se sientan bien con su opinión, aunque en algunos casos lo que ellos entregan en el juicio podría tratarse de algo más parecido al efecto placebo
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            . Acorde a ello –y a modo de ejemplo– en
             la reforma alemana de 2002 al derecho 
            de las obligaciones se estableció en el Libro II del Código Civil un supuesto específico de responsabilidad en el caso del daño causado por un peritaje judicial incorrecto (§ 839a BGB), aunque solo si se actúa con dolo o culpa grave.
          

          
             
            Veamos algunas presuposiciones relacionadas con este desbordante optimismo respecto de los aportes que puede ofrecer la ciencia y la tecnología en la decisión de los hechos en un proceso judicial. La concepción racionalista de la prueba aspira a encontrar modos de evaluar epistémicamente las hipótesis sobre los hechos a la luz de las pruebas sin la intervención del aparato doxástico y conceptual de los individuos institucionalmente encargados de hacer esa evaluación. Al tratar de evitar la arbitrariedad en las decisiones debido a factores exógenos al proceso probatorio, la alternativa propuesta se compromete con una polémica concepción de los hechos, muy cercana al positivismo filosófico. En su afán de alcanzar un alto grado de objetividad y neutralidad en el razonamiento probatorio, la concepción racionalista de la prueba ha intentado modelar su proceder en una concepción del razonamiento científico que dista mucho de la manera en que los filósofos de la ciencia conciben la práctica científica hoy en día.
          

          
             
            Desde la década de los años sesenta del siglo pasado, los filósofos de la ciencia se han alejado del ideal de una práctica científica libre de valores e independiente del aparato conceptual de los agentes involucrados. No se trata de adoptar una postura 
            antirrealista
             o un construccionismo social al estilo de las corrientes posmodernas. Tampoco se trata de apelar a valores no epistémicos como razones justificatorias en la toma de decisiones. Se trata, más bien, de reconocer que la percepción, la atención, la memoria y los conceptos utilizados para reportar cualquier hecho científico están 
            cargados
             de valores no epistémicos. Se trata de las inevitables cargas teóricas y valorativas (
            
              theory and value-laddenness
            
            ) del razonamiento científico
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            .
          

          
             
            El origen de este alejamiento de la concepción positivista de los hechos comienza con los trabajos seminales de Kuhn
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             y Hanson
            
              56
            
             en los años sesenta, quienes mostraron cómo el marco teórico e institucional en el que es percibido y reportado un hecho afecta radicalmente nuestra percepción de este. Elementos como el entrenamiento profesional y el paradigma científico dominante generan expectativas psicológicas acerca del mundo, y éstas a su vez estructuran y organizan lo que se percibe. Posteriores estudios en psicología de la memoria, de la atención y del razonamiento han mostrado que no hay neutralidad posible en nuestro acceso a la realidad
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            . No se trata de diferencias individuales, que son obvias e inevitables, sino de elementos biológicos, culturales y contextuales que atraviesan toda nuestra vida mental.
          

          
             
            Existen muchos esfuerzos contemporáneos por separar la inevitable carga teórica y valorativa de la ciencia de los sesgos sociales
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             y cognitivos
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             que pueden afectar negativamente todo razonamiento probatorio. Holman y Wilholt, en particular, han llamado a este reto de distinguir los valores legítimos de los ilegítimos el “nuevo problema de la demarcación”
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            . El derecho probatorio es un campo fértil para un estudio semejante. Los análisis recientes de los sesgos sociales y cognitivos en el derecho han proporcionado un diagnóstico inicial acerca de un cierto tipo de distorsiones indeseables del razonamiento probatorio, pero aún hace falta abrir la discusión acerca de los valores y cargas teóricas inevitables que entran en juego en el momento de intentar establecer la relación epistémica entre las pruebas y los hechos. En particular, hace falta un reconocimiento más claro de que los desacuerdos entre expertos no siempre se deben a factores exógenos como haber sido contratados por una de las partes, sino a factores internos a la práctica científica misma. En muchos casos no habrá 
            ‘una’ 
            prueba científica sino dos, ambas con la misma legitimidad, simplemente porque cada una encarna una serie de principios metodológicos y teóricos perfectamente aceptable dentro de la comunidad científica.
          

          
             
            En consecuencia, la pureza epistémica que se presupone o que se persigue en el razonamiento probatorio en su versión racionalista se convierte en una creencia-obstáculo para entender en qué sentido preciso el trabajo judicial se aleja de ese ideal. En las ciencias naturales hay una conciencia muy clara acerca de la diferencia entre un modelo idealizado y el fenómeno que se quiere representar. Si la concepción racionalista de la prueba quiere ser fiel al espíritu científico, puede comenzar reconociendo que el modelo probatorio que propone es una idealización en donde las pruebas son simples comodines lógicos que deben ser reemplazados por pruebas concretas generadas en contextos particulares. A este respecto, el análisis psicológico y filosófico tiene mucho que aportar para entender las cargas valorativas y teóricas involucradas en lo que podríamos llamar un razonamiento probatorio situado. Al mismo tiempo, dichas disciplinas tienen mucho que 
            aprender
             de la manera en que el derecho aborda este tipo de circunstancias.
          

          
            3.3.1 Más allá del iudex
             
            peritus peritorum
          

          
             
            El reconocimiento de la existencia de cargas teóricas y valorativas en el razonamiento científico afecta tremendamente nuestra comprensión de la prueba pericial en el derecho. Nos interesa entender qué ocurre cuando dos expertos igualmente competentes y honestos, situados en el mismo contexto, se ven enfrentados a la misma evidencia y llegan a conclusiones diametralmente opuestas 
            
              por razones científicas
            
            . Hasta donde sabemos, este tipo de escenarios no 
            ha
             sido 
            discutido
             en la literatura de la 
            concepción
             racionalista de la prueba porque todo el énfasis se ha puesto en las razones exógenas asociadas a la valoración de la prueba pericial, como la imparcialidad aparente del perito, la confiabilidad o el rango de error de sus técnicas y métodos, la calidad de su argumentación, su uso de conocimiento generalmente aceptado en la comunidad científica, entre muchas otras
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            .
          

             Cuando se introduce una prueba pericial en un proceso, se asumen dos tipos diferentes de riesgo inductivo y ambos tienen un elemento valorativo incorporado. Por una parte, sabemos que la decisión sobre los hechos siempre está sometida al riesgo de error propio de todo razonamiento empírico-inductivo62. El elemento valorativo reside en el estándar de prueba utilizado, que refleja el riesgo de error que la sociedad está dispuesta a aceptar en las decisiones judiciales. Por otra parte, las pruebas periciales también son el producto de un razonamiento empírico-inductivo falible, pero el elemento valorativo es diferente. Ya no se trata de una evaluación social del riesgo de error, sino de diferencias individuales. Dos peritos pueden llegar a conclusiones muy diferentes frente a la misma información, especialmente cuando se trata de la evaluación de evidencia de tipo estadístico, dependiendo del nivel de riesgo de error que cada uno esté dispuesto a aceptar. Más concretamente, cuando se está valorando una hipótesis científica de tipo estadístico también existen estándares de prueba que determinan cuándo la hipótesis es aceptable. La fijación de ese estándar de prueba no depende de criterios puramente epistémicos, sino de desacuerdos legítimos sobre otros aspectos metodológicos. Heather Douglas resume algunos de ellos:

          
            
              (1) ¿Es la metodología utilizada lo suficientemente sensible para detectar el fenómeno de interés o es demasiado sensible a las disrupciones y el ruido? (2) ¿Los datos están siendo caracterizados discriminando suficientemente entre el rango de posibles resultados o están siendo clasificados de manera demasiado fina? (3) ¿Es la muestra lo suficientemente grande para detectar el resultado o es tan grande que el fenómeno de interés se va a perder en el dataset (particularmente si el dataset no es lo suficientemente representativo)? Estas no son estrictamente hablando relaciones inversas entre falsos positivos y falsos negativos, pero requieren del juicio del científico en su toma de decisiones: si arriesgar el error en una dirección o en otra
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              .
            

          

          
             
            En síntesis, las pruebas periciales están atravesadas por elementos valorativos inevitables, así el proceso se desarrolle bajo los más estrictos estándares epistémicos. 
          

          
             
            En los llamados “toxic torts”
             –las demandas por daños causados por el efecto de sustancias nocivas para la salud en el derecho estadounidense– se presentan este tipo de desacuerdos legítimos sobre los estándares de prueba en la práctica científica. Algunas jurisdicciones, como el distrito de Columbia en los Estados Unidos
            
              64
            
            , exigen que el demandante demuestre tanto causalidad general como causalidad particular, es decir, que la sustancia es tóxica para el público en general, y que la sustancia fue la causa del daño del demandante. Establecer causalidad general depende de pruebas periciales de carácter estadístico. El problema al que se enfrenta el derecho es que el nivel de significación de una prueba estadística para establecer relaciones de causalidad no se rige por criterios puramente epistémicos, ni siquiera por prácticas comúnmente aceptadas dentro de la comunidad científica
             –como lo señalan los estándares Frye y Daubert–,
             sino por el nivel de riesgo inductivo aceptable para cada científico
            , como advierte
             Douglas
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            .
          

          
             
            En cuanto a la causalidad particular, se tiene que probar que la sustancia tóxica fue una condición 
            
              sine qua non
            
            . Durante algún tiempo se pensó que
            ,
             con avances científicos como la información genómica y la epidemiología molecular
            ,
             se lograría probar causalidad tóxica en casos particulares
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            . Sin embargo, estas pruebas adicionales solo aumentaron la incertidumbre en la demostración de causalidad particular, por 
            exactamente 
            las mismas razones asociadas al riesgo inductivo que hemos señalado anteriormente. Aunque se apliquen a casos individuales, las bases teóricas y experimentales de la genómica y la epidemiología molecular están sometidas al problema de la diversidad de grados de tolerancia frente al riesgo de error.
          

          
             
            Se podría pensar que el problema del riesgo epistémico y la injerencia inevitable de valores no epistémicos en el razonamiento científico solo ocurre en casos de causalidad general y particular en el derecho de daños, pero no es así. El grado de confiabilidad de cualquier prueba pericial está basado en estudios de carácter estadístico. El grado de confiabilidad de la memoria, de la visión o de una prueba de balística dependen de experimentos y estudios que incluyen elementos no epistémicos que afectaron los juicios y decisiones de 
            quienes 
            los 
            elaboran
            . En muchos casos el desacuerdo entre expertos no es grave. Si dos expertos están en ligero desacuerdo sobre la confiabilidad de una prueba, pero en ambos casos la confiabilidad supera un estándar de prueba establecido, el desacuerdo es irrelevante. Pero cuando el desacuerdo lleva a juicios muy diferentes sobre la confiabilidad de las pruebas periciales, ya no es posible evadir el hecho de que el desacuerdo ocurre dentro del seno mismo de la práctica científica.
          

          
             
            Naturalmente, abandonar la creencia-obstáculo de una ciencia sin valores no genera automáticamente una nueva forma de valorar la prueba pericial, pero sí permite entender que en muchos casos el asunto no depende meramente de los factores comúnmente señalados en la literatura como amenazas a la objetividad de la prueba. Ser consciente de que las opiniones periciales incluyen cargas teóricas y valorativas inevitables puede contribuir a socavar la confianza excesiva que muchos agentes judiciales ponen en ellas. 
            Quizá
             la manera más efectiva de que los agentes judiciales entiendan la naturaleza de la prueba pericial como un producto humano cargado de valores es educarlos acerca del funcionamiento de las prácticas científicas reales
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            . Pero el modelo de la educación también tiene sus límites
            
              68
            
            , y es en aquellos ámbitos en donde la discrepancia se agudiza en donde las reglas legales tienen un rol importante que cumplir, ya que ese es el papel del derecho: poder decidir disputas entre personas libres e iguales
            .
          

          
            4 Conclusiones 
          

          
             
            Un cuarto de siglo después del libro escrito en lengua española que inauguró la concepción racionalista de la prueba, 
            
              Los hechos en el derecho
            
             de Marina Gascón, la distancia entre la teoría y la práctica probatoria sigue presente en nuestros sistemas de justicia. En lo que respecta a dicha literatura, en particular, pensamos que esto se debe a que ella adolece de algunas creencias-obstáculo. En este artículo hemos dado cuenta de tres de ellas: la distinción entre asuntos de hecho y de derecho, el debate sobre los hechos como algo descriptivo, y la idea de una ciencia sin valores.
          

          
             
            Si se pudiera buscar un común denominador entre estas creencias, este sería doble: su inclinación por pensar las cuestiones probatorias desde el resultado, en vez de la actividad, y en asuntos penales, en lugar de civiles. Una comunidad disciplinaria cada vez más compleja como la del derecho probatorio, interesada como está en reducir la brecha entre la teoría y la práctica judicial, no puede quedarse en estas trincheras. Es necesario tomar nota de estas creencias-obstáculo y buscar un equilibrio entre la investigación de la actividad y del producto de la prueba. Esto implica, por cierto, una mayor atención a las estrategias probatorias de los litigantes, al modo en que los jueces toman sus decisiones durante la tramitación del juicio y la pluralidad de conflictos que tienen lugar cada día en los tribunales de nuestros países.
          

          
             
            Cabe destacar que hemos dado ejemplos del derecho de daños o responsabilidad civil extracontractual, así como de la tutela judicial de los derechos fundamentales, justamente porque, al no responder al sistema de acciones heredado del derecho romano (típico de la propiedad y los contratos en el derecho civil moderno), sino que al ser materias 
            –la de los accidentes y los derechos fundamentales–
             que pivotan en una zona intermedia entre lo civil y lo penal, sirven para ilustrar el horizonte que se abre al derecho probatorio una vez que se supera la fascinación inicial con la justicia penal.
          

          
             
            Las expectativas, por supuesto, deben ser moderadas, en lo que se refiere a mejorar el rendimiento práctico de las teorías probatorias, incluso cuando las creencias-obstáculos que se acaban de mencionar hayan quedado atrás. Una vez superadas las trampas del positivismo, es muy probable que otros desafíos ocupen su lugar.
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          Resúmenes

          
            
              La literatura sobre razonamiento probatorio busca incidir en la determinación de los hechos en los procesos judiciales. Para alcanzar dicho propósito, no basta con dirigir la mirada hacia disciplinas extrajurídicas exitosas e integrar lo que de ellas pueda extraerse a las teorías jurídicas de la prueba y a la práctica judicial. Es necesario, además, considerar el tipo de hechos a probar, los roles de las reglas jurídicas aplicables, y asumir que litigantes y jueces, actuando en un contexto institucional, podrán ser más o menos agudos en la discusión fáctica, entre otras cosas. Minimizar la influencia de tales factores expone a los estudios probatorios a tener un bajo rendimiento práctico. Algo de esto ha ocurrido con la llamada concepción racionalista de la prueba. Su innegable aporte al debate académico en español no ha ido a la par de su impacto judicial. Para explicar esta brecha entre teoría y práctica, identificamos tres creencias-obstáculo que afectan a su discurso sobre la prueba y que deben ser sorteadas si lo que se busca es influir en la forma en que se juzgan los hechos en un sistema judicial realmente existente.
            

          

          
            The literature on evidential reasoning aims to shape the determination of facts within judicial processes. Simply turning attention to successful non-legal disciplines and incorporating relevant insights into legal theories of evidence and judicial practice is insufficient for achieving this goal. It is also necessary to evaluate the type of facts to prove, the roles of applicable legal rules, and to recognize that litigants and judges, acting in an institutional context, may vary in their acumen regarding fact-finding. Minimizing the influence of these factors exposes studies in evidentiary reasoning to a diminished practical impact. This phenomenon is evident in the so-called rationalist conception of evidence. Despite its undeniable contribution to the academic debate in Spanish, it falls short in terms of its judicial influence. To bridge the gap between theory and practice, we identify three obstacle-beliefs that affect its discourse on evidence and must be overcome if the goal is to influence how facts are adjudicated in a real-world judicial system.
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          Constitutive conventions in law and the problem of their primacy

        

        Marcin Matczak

      

      
        
          1 Introduction

          
             
            In his work on conventions, Andrei Marmor repudiated one of David Lewis’s central claims, viz., that all conventions have evolved to solve coordination problems. Marmor contended that some of them could not have done so, 
            as there was no coordination problem to be solved before they came into being. 
            Marmor termed these conventions “constitutive conventions”
            
              
                1
              
            
             and claimed that their primary function is to constitute certain social practices, e.g., etiquette, fashion, or games.
            
              
                2
              
            
          

          
             
            Marmor’s concept of a 
            constitutive convention
             is predicated on a two-fold assumption of primacy. First, he argues that 
            constitutive convention
            s create social practices in the absence of pre-existing coordination problems, and as such, have purposes independent from conventions that solve coordination problems.
            
              3
            
             
            Contrary to Marmor, I argue that 
            constitutive convention
            s are 
            indispensable components
             of the conventional mechanisms that solve coordination problems and as such: a) can be functionally reduced to mechanisms solving coordination problems; and b) their existence can be teleologically explained by treating them as parts of more general-purpose tools that solve preexisting coordination problems. 
          

          
             
            Marmor’s first assumption regarding primacy can be shown to be unwarranted by deconstructing his example of chess as an archetype of a practice based on 
            constitutive convention
            s. Chess, like other games, is detached from life. It is a training activity that helps develop the intellectual prowess required to maintain the complex mental representations involved in, 
            
              inter alia
            
            ,
             formulating and being coordinated by plans. Law is also based on complex mental representations of future states of affairs. Unlike chess, however, law impacts real life and primarily serves to coordinate human interactions in the real world. Chess is therefore a flawed paradigm for law. 
          

          
             
            As for Marmor’s second assumption regarding primacy, he argues 
            that 
            constitutive convention
            s must precede coordination conventions, as they create the institutional agents whose actions are to be coordinated. Applied to law, this means that legal 
            constitutive convention
            s are pre-requisites for other legal conventions and rules: before there can be any talk of a convention that governs the actions of officials (e.g., the rule of recognition), the conventions that constitute officials need to be established.
          

          
             
            I argue that 
            constitutive convention
            s do not necessarily precede coordination conventions, either logically or temporally. To prove this claim I invoke the notion of “accommodation” as used in speech act theory: the powers of an authority can be constituted subsequent to their being exercised, i.e., they can be reversely accommodated.
            
              4
            
             Accommodation is a 
            redressive action that involves “context-repair”. For example, by obeying a command, a person can retrospectively vest the issuer with an authoritative role.
            
              
                5
              
            
             
            The sequence “constitution first, coordination second” is not, therefore, the only possible one.
          

          
             
            If Marmor’s two assumptions regarding primacy are not justified, then his theory of 
            constitutive convention
            s is untenable. 
            In the second part of the paper, I argue that 
            i
            n the light of Ruth G. Millikan’s non-Lewisian approach to conventions, 
            the function of 
            constitutive convention
            s is to elicit a mental representation or a combination of mental representations that ultimately serve to solve coordination problems.
            
              6
            
             T
            he mental representations evoked by 
            constitutive convention
            s are intermediary in activating behaviour and have a coordination function when produced by members of a group. Their formation on the basis of 
            constitutive convention
            s is therefore not independent from coordination.
             It follows that, contrary to Marmor, 
            constitutive convention
            s are explicable in terms of coordination conventions
            
              7
            
             and that the needs they serve can be reduced to coordination problems.
            
              8
            
             We still need a concept of 
            constitutive convention
            s — not as autonomous conventions that realize autonomous purposes, but rather as cogs in a wider system of conventions whose function is to solve specific pre-existing coordination problems.
          

          
             
            In the final part of the paper, 
            I sketch a more accurate account of how 
            constitutive convention
            s in law could be constructed. I argue that
             
            constitutive convention
            s in law are not autonomous conventions, but i
            ndispensable components
             of wider conventions that solve coordination problems, and therefore cannot be assumed to precede coordination problems. 
            I propose treating 
            constitutive convention
            s as conventions used in open coordination (i.e., when coordination is preceded by communication), not in blind coordination (i.e., when communication is hindered or prevented, as in Lewis’s examples of traffic or broken telephone connections). 
            Constitutive convention
            s produce long-term mental representations of statuses and powers held by objects and persons, which 
            can be combined to create other, multi-layered mental representations.
             These representations operate on the basis of Lewis’s scorekeeping model and ultimately serve as tools for solving coordination problems.
            
              9
            
             
          

          2 Marmor’s account of constitutive conventions – a summary

          
             
            Marmor agrees with Lewis that many conventions are normative solutions to large-scale recurrent coordination problems, with linguistic and traffic conventions being illustrative examples.
            
              10
            
             At the same time, however, he claims that 
            constitutive convention
            s do not solve coordination problems, as there were no coordination problems to solve prior to their emergence.
            
              11
            
          

          
             
            According to Marmor, Lewis’s erred in generalizing some types of conventions to all. The fact that linguistic conventions have evolved in response to the need to effectively communicate, and that traffic conventions have evolved to avoid chaos on the roads, does not mean that all conventions have evolved to solve a certain coordination problem, i.e., that they must be preceded by a practice encumbered with such a problem. Some conventions 
            
              constitute
            
             social practices in the sense that there can be no concept of the social practice to which they relate prior to their coming into being.
          

          
             
            Marmor’s crucial examples are the conventions constituting competitive games, such as chess.
            
              12
            
             As he argues, “without the conventions that constitute this game, there is no game of chess nor, consequently, a concept of chess”.
            
              13
            
             Contrary to chess, traffic existed in practice before traffic conventions were adopted. The same applies to another of Lewis’ favourite examples, namely, the convention regarding who redials when a telephonic communication connection is broken. There must have been a practice where both parties redialled before the convention that the caller would redial was adopted.
          

          
             
            According to Marmor, 
            constitutive convention
            s 
            
              create
            
             the social practice to which they relate: art, etiquette, fashion, and law. For Marmor, legal conventions are more like chess conventions than those applied in coordination cases;
            
              14
            
             it is difficult to imagine the concept of law without the conventions that constitute it being in place beforehand.
            
              15
            
          

          
             
            Marmor contends that 
            constitutive convention
            s can be analysed on two levels: (i) the level of conventions that constitute a particular social activity, e.g., a competitive game like chess; and (ii) a deeper, more “generic”, level, e.g., the conventions that constitute a type of activity, such as “playing a competitive game”.
            
              16
            
             Both deep 
            constitutive convention
            s and their instantiations in the form of conventions constituting specific social practices must be in place 
            
              before
            
             the practice comes into existence, i.e., the 
            constitutive convention
            s have primacy over the practices they constitute.
          

          
             
            Marmor correctly points out that one of the deficiencies of Lewisian conventionalism is that it cannot fully explain how 
            constitutive convention
            s operate.
             However, his concept of 
            constitutive convention
            s has its own problems. Below, I discuss the two-fold problem of primacy 
            and argue that it makes it difficult to accept Marmor’s account of 
            constitutive convention
            s as adequate for analysing legal conventions. 
          

          
            3 Primacy of 
            constitutive convention
            s vis-à-vis coordination problems
          

          
             
            Rodr
            í
            guez understands Marmor to mean that the primacy of the 
            constitutive convention
            s consists in their causing some practices to come into being, not in their being 
            
              ex post
            
             solutions to coordination problems that have arisen within these practices.
            
              
                17
              
            
             
          

          
             
            In what follows, I argue that there is no primacy of 
            constitutive convention
            s with regard to coordination problems. Marmor illustrates the primacy thesis by providing chess an example of the paradigmatic practice constituted by 
            constitutive convention
            s, and then argues that chess is similar to law. I first demonstrate why the example of chess does not support the primacy thesis. I then argue that, even if it did, the claim that law is in this respect like chess is untenable. Finally, I present the direct argument against the primacy thesis: 
            Constitutive convention
            s in law are i
            ndispensable components
             of wider conventions that solve coordination problems, not autonomous conventions, and therefore cannot be treated as preceding coordination problems.
          

          
             
            In Marmor’s analysis, chess is used as an example of a competitive game. Why do competitive games exist and what purposes do they serve? J. Huizinga provides an answer in his classical analysis of the origin of play.
            
              18
            
             He claims that they can provide an outlet for superabundant vital energy and satisfy an “imitative instinct” or a need for relaxation.
            
              19
            
             Huizinga believes also that they can serve as training activities.
            
              20
            
          

          
             
            More contemporary and advanced analyses based on the naturalistic or evolutionary approach to play confirm that play has developed as a tool for promoting several external ends, including practicing important skills. As Peter Gray argues: 
          

          
            Play may be a means by which individuals (1) practice skills that are essential to their survival and reproduction; (2) learn to cope physically and emotionally with unexpected, potentially harmful events; (3) generate new, sometimes useful creations; and (4) reduce hostility and enable cooperation.21 

          

          
             
            Competitive games have long been perceived as those that help prepare people for more serious challenges: the events of the ancient Olympic Games tested the skills required in war or hunting (javelin throw, wrestling, etc.).
            
              22
            
             Similarly, intellectual games train the cognitive abilities required for more important activities. Although, admittedly, some such games may not seem like social skills training tools because they can be played alone (solitaire card games are an obvious example), even these games can help develop important cognitive skills that can be applied to real-life problems. One of the most popular solitaires is called "Patience" for a reason. As David Parlett argues, "Patience is the mental equivalent of jogging: its purpose is to tone the brain up and get rid of unsociable mental flabbiness".
            
              23
            
          

          
             
            Participating in a chess game is a particular example of such play which, according to the theorists of play, helps practicing mental skills, like “memory, imagination, attention and reasoning.”
            
              24
            
             
            In the same way that athletics strengthens muscles, chess trains the mind for e.g.,
             long-range planning and maintaining complex mental representations. As with every manifestation of p
            lay, playing chess serves “a wide variety of survival-promotion functions pertaining to learning, emotional regulation, innovation, and social cooperation.”
            
              25
            
          

          
             
            Two important inferences can be drawn from the fact that chess is a training activity, and they both refute Marmor’s primacy thesis. First, chess 
            
              functionally
            
             serves to solve a preexisting external coordination problem by developing the standardized cognitive abilities necessary for cooperation.
            
              26
            
             Here, it must be noted that Lewis's definition of the coordination problem in 
            
              Convention 
            
            does not reveal the importance of cognitive skills in solving coordination problems. Lepore and Stone, however, in 
            
              A Companion to David Lewis
            
            ,
             abbreviate this definition to “a subset of strategic situations where agents must choose actions that agree with one another to mutually acceptable outcomes”, but at the same time add that “coordination problems [...] require a distinctive kind of 
            
              reasoning and knowledge
            
            ” (emphasis mine).
            
              27
            
             
          

          
             
            By developing the reasoning skills necessary for solving coordination problems, chess contributes to their solvability, and as such cannot be treated as independent from them. Even if Lewis's definition of the coordination problem is too narrow and excludes many of the contexts that might be commonly described by this term, Marmor's critique does not answer the question of whether conventions require the prior existence of coordination problems, but only whether they require a subset of them as defined by Lewis's definition (in this sense Marmor might even be right, but only with respect to a subset of coordination problems).
          

          
             
            Second, to fulfil that function, chess must be 
            
              structurally
            
             detached from real life coordination problems, since it has to 
            create a safe training space within which mistakes do not carry serious consequences, as they can in real life.
            
              28
            
             Marmor seems not to acknowledge the former corollary and to overestimate the latter: he consequently perceives chess as an autonomous practice the attributes of which support the primacy thesis. 
          

          
             
            The crucial cognitive ability that competitive games like chess helps develop is the ability to form and maintain complex mental representations and to operate on them as models of reality.
            
              29
            
             The rules of chess assign a certain status to components of reality, such as chess pieces. These rules first assign names (rook, bishop, etc.) and roles to the different pieces. They then describe the allowable moves of each piece (e.g., a bishop can only move diagonally). Chess essentially consists in creating mental representations of possible scenarios and modifying them as the game develops.
          

          
             
            The function of forming a mental representation cannot be treated as autotelic. In real life, the ability to form and maintain complex mental representations in response to signs has a clear coordination value. A typical function of linguistic signs is to trigger mental representations in the minds of their intended audience. The ability to create complex mental representations helps us to envisage and test behavioural scenarios without actually being involved in any of them. This is a concrete function of these mental representations, and games like chess can serve to practice and develop them. 
          

          
             
            We have largely lost sight of the fact that the primary function of games is
             to train people for more important activities
            . 
            The reason for this misapprehension is that contemporary 
            games 
            are standalone activities. Modern football, which is a multi-billion-dollar business, need only be compared with the ancient Olympic Games and their idealistic competitive spirit to illustrate the point. The same applies to chess. It is tempting to argue that chess has no external coordination purposes when watching a world championship match. But chess is a training activity and is therefore — by definition — instrumental in achieving other purposes, e.g., honing our cognitive abilities, which can then be used to solve coordination problems.
             
            Once it is realized that chess is a training activity for cognitive abilities that are much older than competitive games, it becomes clear that the constitution of roles and functions is in no sense autotelic.
            
              30
            
             
          

          
             
            P
            laying chess and practicing law have certain commonalities, e.g., 
            law has rules that assign roles to people (prime minister, judge) and chess to pieces (king, bishops), and both have rules that define their powers. The latter rules are the “rules of competence”,
            
              
                31
              
            
             and define the allowable institutional “moves” of those assigned the roles. 
            Maintaining legal systems necessarily involves storing and manipulating complex mental representations 
            (e.g., a mental representation of what a “company” is)
            , planning, and analysing possible scenarios. 
          

          
             
            Studies on the cognitive abilities of chess grandmasters show that the skills necessary for competitive chess are exactly the same as those involved in practicing law.
            
              
                32
              
            
             Forming mental representations in law, however, has no training function. Law creates representations that serve as behavioural guides, which, when followed 
            
              en masse
            
            , bend reality to the precepts of the law. Moreover, faulty representations can incur serious consequences (e.g., a faulty mental representation of an insurance contract as being valid). This demonstrates that law differs from chess in that it is not detached from real life.
          

          
             
            Chess, however, has to be structurally detached from real life if it is to solve the external coordination problem of developing the cognitive abilities needed in real life.
            
              33
            
             No game can serve as a training activity unless it can
             
            create a safe space within which mistakes can be made without the threat of incurring grave consequences.
            
              34
            
             Therefore, games have to be artificially constructed by special purpose conventions — 
            constitutive convention
            s —, which create an artificial world that can prepare the players for the real world. 
            Chess must produce internal problems that imitate real life problems.
             
            In this sense, games like chess involve creating illusions or fictions that are treated as truths in the “play world”.
            
              35
            
             Games are based on representative acts that function as substitutes for real, purposive actions.
            
              36
            
          

          
             
            Games like chess simulate the real world to prepare individuals to survive in it. This is emphatically not true of
             law. The function of law is not to prepare individuals for real life, but to guide their real-life behaviour. Law is therefore much more closely linked with real-life problems than chess. 
          

          
             
            To Marmor, chess might seem independent from any activity that serves to solve a coordination problem, but it cannot serve as a paradigm of how law operates. 
            The reason why chess cannot serve as a paradigm for law can be better understood when two separate components of a constitutive rule are distinguished. Hindriks proposed dividing Searle’s formula for a constitutive rule (“Y is Z in C’) into a base rule and a status rule.
            
              37
            
             The base rule (X is Y in C) “specifies the basic type of object that is constitutive of status object. It enumerates the basic conditions (
            
              X
            
            ) that an object has to meet in order to have a status (
            
              Y
            
            ) in the context at issue (
            
              C
            
            ).”
            
              38
            
             This rule is what makes a piece of paper a dollar bill or a person a judge. The status rule (X is Z), on the other hand, “explicates a status (
            
              Y
            
            ) in terms of its characteristic social powers (
            
              Z
            
            )”.
            
              39
            
             A dollar bill confers purchasing power on its possessor, while a judge can adjudicate disputes.
          

          
             
            The base rule and the status rule perform two distinct functions: a 
            
              signalling function
            
             and a 
            
              contributory function
            
            .
            
              40
            
             The former is an informative function performed by signs (markers) attached to objects or persons to indicate their social roles.
            
              41
            
             The latter is a function of social entities, which “enables coordination and cooperation by means of their powers”.
            
              42
            
             Hindriks explains the distinction with the example of a wedding ring:
          

          
            Due to a number of observable features, people recognize certain rings as wedding rings. They thereby indicate that a person wearing such a ring is married. Because of the norms that are associated with such rings, they also serve a contributory function. Unmarried people are not supposed to make advances to married people, and vice versa. Married people benefit to the extent that they do not receive unwelcome advances. Unmarried people avoid embarrassing encounters and wasting time on those who are not available. (Hindriks 2020: 486-487)

          

          
             
            Following Hindriks’ distinction between the base rule and status rule components of a constitutive rule, the 
            constitutive convention
            s that create social roles (e.g., who counts as an “official”) should be treated as base constitutive rules, which signify to the social actors that the person (or object) in question is empowered to perform certain social functions. This is done by triggering a mental representation in the minds of the social actors (“this is a dollar bill”, “this is a judge”). On the basis of status rules, the persons or objects so signified are then able to feature in the more complex mental representations that feed into coordination functions (“this dollar bill is tendered as payment for this item and I cannot reasonably refuse it”, “this judge has issued a binding decision and non-compliance will likely incur negative consequences”).
          

          
             
            Marmor’s primacy claims concerning the 
            constitutive convention
            s overemphasize the importance of the base rule at the expense of the status rule. He separates the signalling function of a constitutive rule (X is a judge) from the contributory function (a judge can issue legally enforceable decisions) and proposes treating the former as an autonomous 
            constitutive convention
             function. The signalling and contributory functions are, however, closely intertwined: the signalling provided by the base rule contributes to achieving the coordination purposes provided by the status rule. From this, it follows that ‘constitution’ cannot be autonomous, which, contrary to Marmor’s main thesis, proves that 
            constitutive convention
            s did not evolve to solve pre-existing coordination problems. This lack of autonomy therefore implies that constitution serves coordination, and by extension, pre-existing coordination problems. Even if some interpretations of Marmor's theory of 
            constitutive convention
            s can accommodate their indirect connection to coordination conventions, it cannot be argued, given Marmor's assumptions, that his theory supports the claim that 
            constitutive convention
            s serve pre-existing coordination problems, as this would deprive his theory of its key element.
            
              43
            
             Moreover, as explained in section 4 below, there are situations in which the coordination function can exist prior to the existence of the base rule responsible for the signalling function. In such cases, the base rule is retroactively created by means of accommodation. Therefore, the constituting function does not necessarily have primacy over the coordination function. 
          

          
             
            Marmor seems to have overlooked the fact that, even if the signalling function is performed similarly in chess and law, the contributory function is definitely not. The similarity of performing the signalling function consists in the 
            constitutive convention
            s assigning roles by placing markers on objects and persons. The difference is, however, that the contributory function in chess is performed entirely within the practice of chess, while in law the contributory function is performed in the real world.
            
              44
            
          

          
             
            Therefore, the primacy of chess 
            constitutive convention
            s with regard to pre-existing intra-chess coordination problems does not demonstrate that constitutive legal conventions have a similar primacy. None of the coordination problems in chess existed before the chess 
            constitutive convention
            s came into being for the simple reason that it was the chess 
            constitutive convention
            s that brought the problems into being when they created the fictitious world of chess. The contributory function of the chess 
            constitutive convention
            s, i.e., the function of solving chess coordination problems, is performed solely within this artificially created world and never reaches out to the external, real world and its problems.
          

          
             
            Law, by contrast, operates in the real world, and the contributory function solves pre-existing, real-life coordination problems. 
            No scenario developed in a game of chess has any real-life consequences: capturing a pawn does not send anyone to prison and castling does not change anything in the urban layout. In law, however, the mental representation of possible scenarios affects the real-life behaviour of social actors. A mental representation of a bailiff enforcing a debt may affect the debtor’s behaviour, e.g., he/she may voluntarily pay the debt to avoid the costs of enforcement. The reasoning involved in such a situation is based on manipulating the mental representations of the likely future states of affairs and determining how best to achieve the most beneficial outcome in the circumstances.
          

          
             
            As the contributory function and the signalling functions are closely intertwined, it makes no sense to claim that a base rule has to be adopted before the status rule, let alone before any coordination problems have been identified. The base rule that makes a piece of paper a dollar bill was not adopted before the coordination problem of exchanging goods had been identified.
          

          
             
            Marmor may be correct in stating that the base rules and status rules of chess were created prior to any chess coordination problems. In real life, however, the sequence of adopting the 
            constitutive convention
            s is reversed: the coordination problem appears, methods to solve it are devised, and then tools to implement those methods are created. Therefore, legal 
            constitutive convention
            s have no primacy over any coordination problem, as they are a subset of the coordination conventions adopted to solve pre-existing coordination problems.
          

          
             
            This difference between the practice of chess and the practice of law can be elucidated by comparing the ramifications of an invalid ‘move’ in both. In chess, an invalid move does not have any consequences beyond the practice, e.g., if a rook is moved diagonally, the move will simply be ruled invalid with no consequences for the external world. In law, 
            
              per contra
            
            , a will that does not meet the statutory requirements for validity will have ramifications beyond the practice of law. The invalidity of the will vitiates the testator’s attempt to solve a real-life coordination problem, effectively rendering him or her intestate. Nobody makes a will for amusement or as an intellectual exercise; a will is made for the sole purpose of solving a pre-existing problem, namely, to ensure that the testator’s estate will be devised in accordance with his or her wishes. The connection between an invalid “move” and the inability to solve a coordination problem in the practice of law, simply does not exist in the practice of chess.
            
              45
            
             
          

          
             
            Another argument that in chess, unlike in law, the contributory function of the 
            constitutive convention
            s is confined to the practice itself, can be derived from the reasons invoked when changing the 
            constitutive convention
            s in chess (and other games) as opposed to changing those in law. When the rule constituting how pawns can move in chess were changed around the 1500s,
            
              46
            
             the change was justified by the need to speed up the game and make it more exciting.
            
              47
            
             The changes to the rules constituting offside in the history of football/soccer have all been justified on a similar basis:
            
              48
            
             they were made to make soccer more dynamic and exciting to watch, i.e., for reasons internal to the game and therefore autotelic.
            
              49
            
             The changes had nothing to do with solving coordination problems external to the game. 
          

          
             
            The changes in legal constitutive rules, however, are not made for autotelic purposes, and certainly not to make legal institutions more exciting. Any proposed amendment to the rules concerning the validity of a will can only be justified on the grounds of its real-world benefits, i.e., that it can solve the coordination problems for which it was invented more effectively, simply, or cheaply. For instance, the number of witnesses required for a will to be valid has never been changed to make the document more exciting, but rather for evidentiary purposes (if the number is increased) or simplicity (if the number is decreased). In either case, any change is invariably justified by factors external to the legal institution itself (i.e., the will), and in particular, by their effectiveness in solving real-life coordination problems (the ability of the testator to determine how his or her estate will be devised).
          

          
             
            To recapitulate: 
            Constitutive convention
            s have no primacy over the coordination problems we encounter in the real world, as they are inextricably entwined with the conventions designed to solve these problems, and therefore functionally solve the coordination problems as well. They are cogs 
            in the broader mechanisms of coordination 
            that we use to navigate the world and coordinate our actions. Therefore, contrary to Marmor, they can be explained in terms of solving specific coordination problems
            .
            
              50
            
             Marmor’s belief that 
            constitutive convention
            s have primacy over coordination problems is grounded in his example of chess as an archetypical practice constituted by 
            constitutive convention
            s. Unfortunately, chess cannot serve as an argument for the primacy of 
            constitutive convention
            s over coordination problems because chess is a training practice whereas law is not.
            
              51
            
          

          4 Primacy of constitutive conventions vis-à-vis the social actors they create

          
             
            Another aspect of primacy in Marmor’s conception of 
            constitutive convention
            s pertains specifically to legal conventions, particularly the 
            Rule of recognition
            . Although this is not the only possible interpretation for Hart,
            
              52
            
             it can be perceived as a conventional rule adopted by officials to coordinate their actions. Marmor counters this by arguing that the 
            rule of recognition
             is a not a coordination convention but a constitutive convention, and contends that 
            constitutive convention
            s in law have primacy over other conventional rules. 
          

          
             
            Marmor argues that before there can be any discussion of a convention that governs the actions of officials, the conventions that transform people into officials, i.e., 
            
              constitute
            
             officials, have to be understood. In other words, 
            there has to be a method of identifying these officials. This method is provided by 
            constitutive convention
            s, which identify officials based on the Searlian definition ‘Y counts as X’,
            
              
                53
              
            
             where Y denotes a person and X an official. According to Marmor, Y has to be said to count as X before the newly appointed official can apply the conventional 
            Rule of recognition
            . Therefore, jurisprudence has to enumerate and clarify the 
            constitutive convention
            s before analysing other conventions.
          

          
             
            The sequence ‘constitution first, coordination second’ is intuitive when perceived from the perspective of a contemporary society. We normally first constitute someone’s institutional role (e.g., by appointing someone as a judge), and then that person exercises the powers 
            assigned to that role. 
            This, however, has not always been the case. In the initial stages of institutional development, the constitution of someone’s role or power did not need to precede their performance. Indeed, it could have been a result of that performance. The notion of “accommodation”, as used in speech act theory, proves that constituting an individual’s power can be subsequent to him or her exercising that power, i.e., it can be reversely accommodated.
            
              
                54
              
            
          

          
             
            The notion of accommodation appears in Lewis, where his scorekeeping model of language games is presented.
            
              55
            
             One aspect that can be accommodated, i.e., retroactively redressed, in Lewis’s model are normative relations, e.g., rights or entitlements. ‘Being an official’ is a normative role, an entitlement to act as an official. As such, it is an element of a normative relation that can be retroactively redressed via accommodation.
            
              56
            
          

          
             
            Accommodation is a mechanism through which the context of a speech act is ‘repaired’ to make the speech act successful (‘felicitous’).
            
              57
            
             The reason repair is sometimes necessary is that the success of every speech act (e.g., issuing a valid command) imposes requirements on the context in which it is performed.
            
              58
            
             The contextual requirement for an order to be valid is a hierarchical relationship between the issuer and the receiver. In law, that hierarchy is very often determined by the rules that assign institutional roles to some individuals (e.g., judges, administrative officials). Sometimes, however, there may be no institutional roles determined before the orders are issued. In these cases, the context for issuing the order has to be repaired, or to put it another way, the impediment to the success of the speech act must be removed. Accommodation is the mechanism through which this repair is made.
          

          
             
            Thomason presents accommodation as obstacle elimination,
            
              59
            
             and explains how it operates by comparing how we remove obstacles to our actions in the real world with how we do so in our socially constructed world. Just as we can open a door for someone, thereby removing a physical obstacle to entering a room, a hearer can remove a social obstacle for a successful illocutionary act by adding a necessary presumption to the conversational record. The hearer acts according to the principle “
            
              Adjust the conversational record to eliminate obstacles to the detected plans of your interlocutor.”
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            A helpful illustration of how accommodation makes it possible for someone to exercise a role or power without this role or power being constituted beforehand is provided by J. L. Austin in his “desert island” scenario, where one person commands another to gather wood, but the other refuses to recognize his or her authority.
            
              
                61
              
            
             Austin’s example is a negative one: the attempt to constitute a role or power was unsuccessful because it was neither accepted nor recognised. Yet, the person ordered to gather the wood could have complied, and in so doing, retroactively accepted or established 
            (reversely repaired) 
            the authority of the speaker.
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            Retroactively constituting someone’s role or power is accommodation: a 
            redressive action that involves “context-repair”, supplementing the lacking element of the authoritative role of the command issuer
            .
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            Thomason provides another illustration of how accommodation works through a scenario of how leadership in an informal group can arise:
          

          
            [Y]ou are at an academic convention, and the time comes for dinner. You find yourself a member of a group of eight people who, like you, have no special plans. No one wants to eat in the hotel, so the group moves out the door and into the street. At this point a group decision has to be made. There is a moment of indecision and then someone takes charge, asks for suggestions about restaurants, decides on one, and asks someone to get two cabs while she calls to make reservations. When no one objected to this arrangement, she became the group leader, and obtained a certain authority. She did this by acting as if she had the authority; and the presence of a rule saying that those without authority should not assume it is shown by the fact that assuming authority involved a certain risk. Someone could have objected, saying “Who do you think you are, deciding where to go for us?” And the objection would have had a certain force. (Thomason 1990: 342-343).64

          

          
             
            This scenario also illustrates how a person not vested with any institutional leadership role can simply assume it. Through the mechanism of accommodation, this lack of institutional role is redressed by the group’s compliance with the directives issued by one of its members, thereby recognizing her authority retroactively. Again, the “constitution-coordination” sequence does not apply here. If anything, the reverse holds true. Here, coordination preceded recognition of the leader’s institutional role.
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             Both Witek’s and Thomason’s examples show that the primacy of 
            constitutive convention
            s need not be an essential component in the evolutionary development of conventional legal practice.
          

          
             
            Marmor’s primacy thesis appears to stem from his ahistorical approach to 
            constitutive convention
            s. He admits that he is not particularly interested in the historical development of 
            constitutive convention
            s.
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             Despite that, he makes a strong claim about the temporal (and conceptual) precedence of 
            constitutive convention
            s over coordination problems and coordination conventions. Chronologically, however, 
            constitutive convention
             development involving accommodation seems more probable. As shown above, 
            constitutive convention
            s require highly developed cognitive skills such as memory, imagination, and the ability to maintain mental representations over time. These were most likely developed after the simpler, involuntary ability to follow commands. If this sounds reasonable, the first conventions for identifying officials probably only confirmed a previous customary practice, without constituting it. In this way the argument concerning the primacy of 
            constitutive convention
            s is not as strong as it seems at first glance.
             
          

          
             
            Nevertheless, the argument from retroactive attribution of authority is not necessarily fatal to Marmor's thesis. This is because nobody has the relevant status to exercise authority prior to having it attributed (e.g., a person only becomes a judge at the moment of accommodation), i.e. it is not the existence of, or solution to, a coordination problem that establishes someone as a judge, but accommodation. However, Marmor's claim is not simply that judges lack the relevant status before they start solving coordination problems. Rather, 
            constitutive convention
            s vest individuals with official status and do so before a coordination problem even arises. The argument presented here refutes Marmor’s thesis by demonstrating that making someone a judge via accommodation is a response to the need to solve preexisting coordination problems, and that accommodation is therefore not dependent on 
            constitutive convention
            s.
          

          
             
            By adopting an ahistorical stance,
             Marmor restricts his analysis to fully developed 
            constitutive convention
            s. This makes it difficult to 
            appreciate the role of the recipient’s acceptance for the development of these conventions. This acceptance is perceived as a factor 
            
              maintaining
            
             the operation of the 
            constitutive convention
            s, not as one that went into 
            
              creating
            
             them. Marmor’s ahistorical approach to 
            constitutive convention
            s, perhaps involuntarily, supports Searle’s construction of a “unilateral illocutionary act”: an act “entirely performed by a single speaker” and in which the hearer, while expected to meet certain requirements, is generally a passive recipient.
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             Within that construction of a speech act, it is difficult to see how the reaction of the recipient to, say, an order, can in any way influence its felicity (validity). 
          

          
             
            There is, however, a competing concept of an illocutionary act in which such influence is not only conceivable but often necessary. This competing concept is bilateral. Witek describes the force of an illocutionary act as “subject to a discursive process of interactional negotiations”, and its results as “agreed upon and negotiated by at least two agents: the speaker and the hearer.”
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            The need to include the hearers in the bilateral relation in which both parties create the force of the illocutionary act (through negotiation, agreement, etc.) is a direct result of the rules that govern the interaction between the speaker and the hearer. These rules are 
            
              conventional
            
            , i.e., they exist “in virtue of being collectively accepted or agreed upon by the participants in a language game”.
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             As they are conventional, they cannot be unilateral. Whether the interaction is based on a conscious agreement is another issue. The uptake can be realized by compliance, which is a simple and often automatic act but is nevertheless indispensable to the felicity of the speech act.
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            Had Marmor adopted a more historical approach and accepted the bilateral concept of the illocutionary act, he would have placed greater emphasis on the recipient’s role of acceptance in constituting the issuer’s authority. Consequently, the role of accommodation could have been incorporated into his theory. That would have compelled the conclusion that, in the historical development of constitutive functions, the constitution of authority does not necessarily precede the exercise thereof.
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          5 Improving Marmor’s theory

          5.1 Shifting the focus from Lewis

          
             
            Marmor’s concept of 
            constitutive convention
            s has been proposed as a criticism of Lewisian conventionalism. Too much focus on the target of criticism can sometimes involuntarily narrow the scope of the theory used to criticize it. Marmor’s theory may be improved by examining non-Lewisian concepts of conventions with a view to better understanding 
            constitutive convention
            s.
          

          
             
            A valuable alternative to Lewisian conventionalism has been proposed by Ruth G. Millikan,
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            who devised a
             naturalistic theory of language and mind grounded in evolutionary biology.
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             Millikan views language as a survival tool that helps navigate a complex world 
            by facilitating the collection and analysis of information about it. 
            Language is based on conventions, i.e., patterns of behaviour reproduced by social actors due to weight of precedent.
            
              74
            
            
               
            
            Conventions are reproduced because they deliver a value for the social actors. Over time, they acquire a 
            proper function: “a thing’s own function, so called because it is this function that it has been selected or retained for during the development of the species, the individual or the culture, hence the function, the serving of which by its ancestors accounts for its existence.”
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             As with other conventional behaviours, language brings about desired results and so proliferates. It makes humans better off by delivering a 
            
              survival value
            
            ,
             i.e., it enables them to communicate a greater number of increasingly complex beliefs about the external world with greater accuracy and truthfulness. When people base their actions on these beliefs, they improve their odds of finding and using affordances.
          

          
             
            The distinction between “blind” and “open” coordinations Millikan proposes is germane to any discussion of 
            constitutive convention
            s. Lewis sought to resolve how linguistic conventions could arise without language. He therefore concentrated his efforts on analysing the conventions that operate in the absence of communication. Millikan argues that the classical Lewisian examples of coordination conventions concern blind coordinations, i.e., coordinations where communication between the parties is either hindered (e.g., traffic conventions) or prevented altogether (e.g., a broken telephone connection). In
             these cases, each party has to act in ignorance of (or “blind to”) the other’s actions.
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            Millikan analyses the conventions applied in open coordinations where communication precedes coordination. These are “leader-follower” conventions: one actor (the leader) reproduces a certain portion of a traditional pattern of behaviour, and the other (the follower), who is familiar with the pattern, reproduces its complementary part, with the result that the two are coordinated.
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             All linguistic conventions operate in this manner: the leader asks, the follower answers; the leader commands, the follower obeys, etc. Typically, the leader issues a sign, and the follower uses it to produce a mental representation. This mental representation affects the follower’s behaviour.
          

          
             
            It is worth clarifying this point. When applied to games, Millikan's distinction between blind, half-blind and open coordination may not seem so obviously justified. In particular, her claim that in open coordinations, where communication is possible, the interaction between the parties is based on a "leader-follower" construction, may not seem as easily applicable to games as proposed in this paper. On closer inspection, however, the interactions that occur in many games, including chess, can be perceived as fulfilling Millikan's definition of leader-follower coordination:
          

          
            Conventional leader–follower co-ordinations begin when a leader reproduces a certain portion of a traditional pattern, that portion being observable to a follower. The follower is familiar with the pattern, recognizes it, and reproduces the complementary part, resulting in a coordination of a sort that is partly responsible for the proliferation (due to precedent) of the pattern. (Millikan 2005: 13).

          

          
             
            Certainly, chess openings (like the Sicilian Defence) are based on a "leader-follower" structure, where one player makes a move, the other observes it, then "reproduces the complementary part". In fact, every situation on the board is the result of a move made by one person and a reaction to it by the other, a reaction that consists of choosing one of the possible "answers" to the previous move. The "leader-follower" structure occurs in many games, such as in bridge (a response to an opening bid) and football (forming a wall to defend against a free kick). Furthermore, the roles of leader and follower can change during the game, but this is not to say that games cannot be based on other structures as well (see the Solitaire example on page 6).
          

          
             
            A close analysis of Marmor’s criticism of Lewis reveals two reasons for why Marmor perceives coordination conventions as conventions applied in blind coordinations. First, Marmor believes that Lewisian ‘coordination by salience’ need not be a key element of conventions
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             and Lewis posits 
            coordination by salience as a solution applied in blind coordinations.
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            Second, Marmor accepts that the key feature of all conventions, including 
            constitutive convention
            s, is their compliance-dependence. According to Millikan, however, compliance-dependence is only a necessary feature of blind coordinations. As she argues, 
            the conventions used in open coordinations are not compliance-dependent, as they do not require regular conformity to operate.
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             They need only be adhered to in a “critical mass” of cases to be worth maintaining, “weighing the value of coordination successes against the disvalue of failures”
            
              .
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            It would therefore seem that Marmor’s reason for arguing that 
            constitutive convention
            s are not coordinative conventions is grounded in his belief that they do not operate in blind coordinations. And he is perfectly correct. 
            Constitutive convention
            s are solutions for open coordinations, i.e., coordinations based on prior communication. These conventions, based on sending and recognizing public signs, also help solve coordination problems, albeit sometimes indirectly. The direct function of 
            some conventions does not seem to have much to do with coordination, e.g., the conventions of fashion can have a proper function of signalling membership within a particular group or manifesting status. Marmor is therefore correct in claiming that the direct function of some conventions, 
            constitutive convention
            s included, is not to ensure coordination. Their direct proper function is to elicit a mental representation or a combination of mental representations.
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             However, it does not follow that coordination cannot be an indirect role of 
            constitutive convention
            s. As demonstrated below, 
            constitutive convention
            s are closely intertwined with other kinds of conventions, including coordination conventions
            .
          

          5.2 Changing the ahistorical approach

          
             
            Another reason why Marmor’s theory fails to capture the real nature of 
            constitutive convention
            s is that it is ahistorical.
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             Marmor separates the genealogy of conventions from their normativity, claiming that linking the two necessarily results in the naturalistic fallacy of deriving “ought” from “is”.
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             This is diametrically opposed to Millikan’s approach, where the normativity of conventions is strictly connected to their provenance. We ought to follow conventions because they won the selection contest in the past, proving that they are effective tools to deliver a survival value to their users and the societies to which they belong. In other words, the normativity of the conventions we follow, and the reason we follow them, is because they were repeatedly reproduced in the past due to their success rate in achieving their proper function. Therefore, the normativity of conventions is the result of their history.
          

          
             
            Marmor’s ahistorical approach is all the more surprising given that he explicitly assumes that conventions, including the 
            constitutive convention
            s constituting games, might have emerged to serve some basic human needs
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             and are path-dependent.
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             In this, Marmor mirrors Millikan, whose theory is based on a strong assumption that conventions are responses to deep biological needs.
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             It is, however, difficult to reconcile Marmor’s recognition of the significance of conventions as responses to basic human biological needs with his ahistorical treatment of them. The key assumption underlying the evolutionary approach to conventions is that they are adaptations that help people realize such needs. This being the case, their analysis must be historical — in the theory of evolution, path-dependence is everything, and path-dependence does not allow for an ahistorical approach.
          

          
             
            Marmor seems to have overlooked the historical sequence in which 
            constitutive convention
            s have been adopted in several aspects of human life: in language, law, and chess. When perceived historically, language conventions precede legal and game conventions, and legal conventions probably precede competitive game (in particular chess) conventions.
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            Inducing mental representations is a key function of language. Therefore, language, being a social practice far more ancient than law, to say nothing of chess, is much more suitable for the role of an archetypical practice constituted by 
            constitutive convention
            s. Consequently, if law is to be compared to another activity that involves creating and maintaining complex mental representation, then language, not chess, is the obvious choice. Law is like language in that it is based on signs that induce mental representations among social actors, and these representations play an important role in guiding their behaviour. Chess, as a training activity, helps develop the cognitive skills necessary for a skilful use of law and language. 
          

          
             
            Language is conventional
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             and language predated law. It can therefore be argued that law is not like chess — law is like language, i.e., its 
            constitutive convention
            s operate like those of language. Marmor rejects this claim. In one place he likens linguistic conventions to traffic conventions and juxtaposes them with the 
            constitutive convention
            s of chess. As he argues:
          

          
            The rules of chess have a crucial constitutive role to play in constituting our concept of chess. On the other hand, if we think about a standard coordination convention, the picture is quite different: consider, for example, a convention that determines on which side of the road to drive, or how to spell a word correctly in English. In these cases, we normally have the concept of the relevant activity irrespective of the conventions. (Marmor 2009: 171, emphasis mine).

          

          
             
            Marmor is correct in stating that the concept of traffic can exist before any traffic conventions are adopted. He has, however, wisely chosen the convention of spelling a word, which is a higher-level linguistic convention to prove his point: the concepts of “spelling” and “word” must be understood before the concept of a spelling convention can be comprehended. However, the signalling conventions Lewis discussed and the leader-follower conventions Millikan discussed are not conventions that determine the structure of a sign (as in the case of a spelling convention), but conventions that link a sign with its object and assign mental representations (interpretants) to particular signs.
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             A case in point is Lewis’s example of simple signalling conventions based on “Paul Revere’s Ride” (“one if by land, and two if by sea”), when the sign (two lanterns) triggers a mental representation of a route (“by sea”).
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            A language cannot exist as such without linguistic conventions. A baby’s gibberish is not a language precisely because it does not follow linguistic conventions. On the other hand, traffic is traffic, whether its coordination rules are observed or not. 
          

          
             
            The relation between communication and coordination, crucial for understanding the nature of leader-follower conventions, can be seen when one peruses Marmor’s arguments concerning deep conventions in law and language. Marmor argues that the lawmaker’s ability to legislate is dependent on deep 
            constitutive convention
            s. Lawmakers can determine what the law is on a particular issue but cannot decide what would count as law.
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             This is because the lawmaker’s existence “entirely depends on the conventions that determine their social roles”.
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             Lawmakers can legislate surface conventions but they “cannot legislate the deep-conventions that constitute their existence as institutions and enable them to exist, as such”.
            
              94
            
          

          
             
            The claim that a person cannot legislate before being made a legislator seems odd not only for the reasons set out in section 4 that discussed the second aspect of 
            constitutive convention
             primacy, but also because if legislation is like communication, then it could be said that nobody can communicate before being made a communicator. And this is clearly not the case. 
          

          
             
            According to Millikan, the deep conventions for legislation are those of communication, e.g., the conventions governing directive language. These conventions develop into more complex institutional setups over time. Instead of an individual orally communicating an order to a small group, there is now an elaborate communication machinery, with many experts involved in drafting complicated sets of rules that are then enacted according to complex legislative procedures. But deep down this is still a communication process in which one side (a leader) communicates something, and the other (a follower) recognizes the communication as governing their actions. 
          

          
             
            In some sense, Marmor is correct — no individual lawmaker can change the conventional setup that makes his or her communication a law. For the same reason, no individual speaker can change the conventional setup that qualifies the sounds or marks he/she makes as belonging to a particular language. However, there are no special constitutive conventions that precede any act of lawmaking or communication. It has been proven experimentally that the signalling conventions used in open coordinations are in a sense primordial, and most probably emerged from primitive informational sounds as part of our evolutionary process.
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             What preceded communication was not constitutive rules, but a practice consisting in a lineage of successful communicative precedents. During the course of this practice, a particular person or group was recognized as reliable in naming and communicating things, or as trustworthy lawmakers laying down rules. In this historical view, the “constitutive rules” are only ex-post summaries or conceptualizations of this practice,
            
              96
            
             not binding rules logically preceding any communication or lawmaking act.
          

          
             
            Adopting a historical approach to 
            constitutive convention
            s can be fatal to Marmor’s primacy thesis. If law was predated by language, and language was predated by a primordial practice of successful communication precedents, then this raises the question of what preceded this primordial practice. Lewis’s project was intended to solve Quine’s conundrum of how language, which is a prime coordination tool, could have arisen without any coordination tools.
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             Lewis concluded that an archetypal problem of how to coordinate behaviour predated any linguistic practice. If the archetypal problem was how to coordinate behaviour, then the primacy thesis is unsound.
          

          5.3 Linking linguistic and legal conventions

          
             
            The misguided ahistorical approach to 
            constitutive convention
            s is conspicuous in Marmor’s discussion concerning the 
            rule of recognition
            . Marmor treats the 
            rule of recognition
             as a constitutive convention, and argues that there are 
            rules of recognition
             that constitute the legal authority of judges. It is clear that contemporary legal systems include enacted rules constituting the legal authority of officials, and that these rules normally precede the rules regulating the actions of those officials. Historically, however, the authority of officials has not required rules enacted prior to the regulative rules. This precedence is therefore contingent, not necessary.
          

          
             
            When perceived historically, Marmor’s primacy argument (“for judges to have any coordination problem that might need a solution, 
            first we must be able to identify them as judges”) is no more accurate than an argument that for vehicle drivers to have any coordination problem that might need a solution, we first must identify them as drivers, i.e., we have to have rules in place which give them the status of drivers (e.g., they must possess a current driver’s license). 
          

          
             
            Obviously, Marmor could counter that being a judge is a status, and being a driver is a fact (i.e., the fact of driving a car), but this argument only holds water in Marmor’s ahistorical world of conventions. Just as there was a period when people could drive cars without being formally identified as drivers (i.e., before it was a licensed activity), there must have been a period when people issued orders without them being formally identified as officials. How this was possible is adequately explained by the mechanism of accommodation.
          

          
             
            Moreover, Hart does not see the population of ‘recognizers’ as being exclusively limited to officials. Some commentators argue that banishing non-officials from the realm of recognition is a misinterpretation of Hart.
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             If laypeople can be recognizers, should there be any rules or conventions to give them this status? Drivers and laypeople can have coordination problems without having any special status.
          

          
             
            As with many coordinative practices, the 
            rule of recognition
             has a strong constitutive element. It is simply not as strong and dominant as Marmor would like it to be. He admits that the 
            rule of recognition
             can perform coordinative functions in addition to its main constitutive function.
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             He is, however, not sufficiently precise as to how these two functions intersect, stating that “neither the main functions of law in society, nor the main rationale of the rules of recognition, has much to do with solving coordination problems”.
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            The constitutive and coordinative functions are either independent of each other or they are not. Since Marmor does not explain how they are mutually dependent, he presumably either fails to see this mutual dependence as significant (it is, as is shown below) or he sees them as independent. That he likely sees them as independent can be inferred from his argumentation that there is no contradiction between there being practices that are contingent on some cooperative claims being shared by their participants, and 
            constitutive convention
            s within these practices not solving a coordination problem but performing a constitutive function.
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            This is undeniably true, but this claim cannot be reconciled with Marmor’s primacy thesis. Independence does not imply primacy. It is one thing to claim that a 
            constitutive convention
             can perform an independent constitutive function within a conventional practice intended to solve a coordination problem, but it is an unwarranted leap of logic to infer that this constitutive function has primacy over the purpose of that entire practice.
          

          
             
            If, however, the constitutive and coordinative functions are interdependent, then the way(s) in which they depend on each other has to be explained. Let us assume that the 
            rule of recognition
             can perform a coordinative function 
            
              in addition to
            
             its constitutive function. Can the relation between the two functions be precisely stated? The distinction between proper function and survival value can be helpful here. The proper function is the causal role of an item, which is a part of a broader mechanism. Survival value, which is also a function, is best defined as a function of that broader mechanism, as a global fitness enhancing factor.
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             Particular conventions or particular aspects of a convention, can each have proper functions 
            
              qua
            
             causal roles. However, the survival value of the system of conventions depends on the combined effectiveness of its components. In the case of the 
            rule of recognition
            , it depends on the combined effect of its constitutive and coordinative aspects.
          

          
             
            Which of these two aspects is responsible for producing the survival value of a 
            rule of recognition
             as a convention? As the survival value is a more global function, an important question that presents itself is which of the two functions (constitutive and coordinative) is more global, assuming, as Marmor appears to, that both are present within a conventional social practice (and by implication, within the 
            rule of recognition
            )? One approach is to determine which is primary and which is ancillary.
          

          
             
            Take the example of constituting money to solve the coordination problem of exchange. A successful constitution is not necessarily dependent on successful coordination. A new currency can be successfully introduced, but a force majeure (e.g., an invasion) may preclude its use. However, successful coordination does depend on a successful constitution (a universally recognized currency greatly facilities the exchange of goods and services). The coordination function is therefore more global than the constitutive one. This compels the conclusion that even if the proper function of the constitutive aspect is not coordination, the survival value of the system in which 
            constitutive convention
            s operate depends on the system’s ability to solve a coordination problem.
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             Applying this reasoning to the 
            rule of recognition
             leads to the conclusion that even if the constitutive function of the 
            rule of recognition
             does not solve a coordination problem, the 
            rule of recognition
            ’s value depends on its ability to solve coordination problems, which contrary to Marmor, is the main rationale behind the 
            rule of recognition
            . 
          

          5.4 Adopting the scorekeeping model of constitutive conventions

          
             
            Departing from Lewis, abandoning Marmor’s ahistorical approach, and treating language, not chess, as a paradigmatic practice in which 
            constitutive convention
            s operate, enables us to sketch the lines along which an improved version of the 
            constitutive convention
            s theory can be developed. Marmor’s interest in the 
            constitutive convention
            s that constitute games can be helpful in this task, as it is based on the right intuition, viz., that games, law, and language share several defining features. Both the linguistic acts performed in communication process and legal speech acts can be likened to moves in a game,
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             and the operation of the 
            constitutive convention
            s can be seen as based on the Lewisian scorekeeping model.
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            I propose treating 
            constitutive convention
            s as leader-follower conventions based on conventional signs that induce mental representations. However, while we only retain our regular mental representations, e.g., those produced by seeing fire or hearing an utterance such as “it is raining outside”, for as long as is necessary to respond by e.g., extinguishing the fire, taking an umbrella, or warning others, the mental representations induced by 
            constitutive convention
            s are retained much longer and can be combined to create other, multilayered and multifaceted mental representations.
          

          
             
            The process of keeping several mental representations “in storage” and combining them when necessary, can be analysed with the help of the Lewisian scorekeeping model. This model emphasizes the significance of tracking the institutional changes that occur around us. 
            The scorekeeping model keeps track of a conversational record
            . It can be applied to 
            constitutive convention
            s when the conversers are social actors producing valid signs on the basis of 
            constitutive convention
            s
            . The conversational record is an “abstract data structure whose elements represent publicly recognizable effects of conversational moves”.
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             For our purposes, instead of speaking of a “conversational” record we can speak of a “representational” record, where what we follow and record is not a chain of sentences, but a chain of mental representations.
          

          
             
            Two elements of the scorekeeping model are especially important for 
            constitutive convention
            s. First, as the components of the conversational score can be “sets of presupposed propositions”,
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             the components of the representational record are earlier representations that are necessary for creating new representations (e.g., a representation of someone as a judge is a necessary precondition for a representation of this person issuing a valid court decision).
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             Second, in the scorekeeping model, some further moves are allowed only when the current state of the game allows for them.
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             Similarly, the current state of the representational score determines what further representations can be created, e.g., it is necessary to hold a law degree (i.e., to be represented as a law graduate) to start a judicial apprenticeship.
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            A 
            constitutive convention
             producing a representation “X is a judge” is based on an attribution of a conventional sign to a person, resulting in that person being persistently perceived as a judge. When combined with other mental representations produced by other 
            constitutive convention
            s (e.g., the representation of valid court proceedings), the mental representation of judge is used as an element of a complex mental representation of a valid court decision, which can affect behaviour (e.g., by prompting someone to make a payment that he/she had previously refused to make). Thus, 
            constitutive convention
            s produce signs that impact our behaviour in a similar way to regular communication conventions. The differences lie in the immediacy of this impact and the number of intermediary stages between producing the mental representation and responding (or not) to it.
          

          
             
            Constitutive convention
            s, especially those that assign roles, are useful when social life becomes more complex and many intertwined functions are assigned to the same members of society. Getting back to chess, the pieces are typically assigned one function (generally one kind of move) only, so their function defines their role. In real life, we assign many different functions to e.g., prime ministers and judges. Therefore, it is useful to separate conventions that assign roles (“judge”) from those that delineate their functions (“the powers of a judge”). Another difference is that becoming e.g., a prime minister or a judge in real life is infinitely more complex than becoming a rook in chess. Due to that complexity, real-life 
            constitutive convention
            s may have several stages (to be a judge, it is first necessary to be a citizen, vested with full rights, to have a law degree etc., and each step is constituted by different 
            constitutive convention
            s). 
          

           These two aspects of constitutive conventions are connected with their ability to serve as public signs that enable others to form mental representations (e.g., “he is proposing to me”, “she is a judge”). In complex institutional settings that involve many constitutive conventions (e.g., a complex court system), forming a mental representation based on a particular constitutive convention (“she is a judge”) is not sufficient; it has to be stored in memory for future use and combined with other mental representations produced by other constitutive conventions. 

          
             
            This function of 
            constitutive convention
            s is clear when simple mental representations induced by individual signs are compared with complex mental representations induced by 
            constitutive convention
            s. According to Searle, constitutive rules (X counts as Y in context C) are a form of symbolization in that they make X stand for Y, which is a function typical for meaning.
            
              
                111
              
            
             A simple sign elicits a simple representation, not necessarily one that has to last over time, but 
            constitutive convention
            s produce complex representations that have to be stored in memory. How the mental representations induced by 
            constitutive convention
            s are intermediary in activating behaviour can be explained by the process of Peirceian semeiosis.
            
              
                112
              
            
             
            In simple cases, a mental representation triggers an immediate response (e.g., seeing smoke induces the mental representation of fire, which triggers a flight response). This kind of reaction is typical of lower animals, which can be seen in Millikan’s example of beavers reacting to a slap of a tail in the water by hiding.
            
              113
            
             
          

          
             
            The ability to maintain mental representations that do not trigger an immediate reaction, but which might be useful in future, is a trait of higher developed animals, including humans.
            
              
                114
              
            
             These representations can be stored, analysed, and interpreted in various ways. Within semeiosis, a mental representation produced by a sign becomes another sign that can be translated into further signs. Seeing smoke induces a mental representation of fire, which in turn induces a mental representation of people sitting around a campfire. Depending on the circumstances, this representation may induce a further inferential process, leading to a decision to join or avoid them. 
            All the representations produced within semeiosis serve the human motor system by guiding and coordinating behaviour. Forming these representations on the basis of 
            constitutive convention
            s is therefore not separate from coordinating our actions. 
          

          
             
            Semeiosis as a process that occurs between a sign and an action is goal-oriented. The sequence of representations is therefore judged on the criterion of success.
            
              115
            
             Whether the sequence is successful is obvious in simple cases: seeing a fire and not fleeing from it can very quickly prove to be unsuccessful, as can mistakenly interpreting a predator’s sound as the sound of wind. Whether a more complex semeiosis, with a long chain of signs translated into other signs, is successful can be very difficult to determine. As there is no one-to-one correspondence between a sign and an action, some failed interpretations are not immediately recognized as such. Consider a marriage that is nullified after many years. Prior to this, both the people concerned, and other social actors, created many mental representations that presupposed their being married and used them to build other related mental representations e.g., inheritance. Many chains of representations may turn out to be false as a result of a faulty starting representation. Nevertheless, these complex semeiotic processes, including those involving 
            constitutive convention
            s, contribute to a social success when performed properly.
          

          
             
            Within this framework, “constitution” (understood as a function of 
            constitutive convention
            s) is a process in which a mental representation of a certain person or behaviour as X is induced by a sign to that effect, where X is a conventional status of this person or behaviour (Y is a judge, Z is a valid judicial action in a trial). This status should be understood as the capacity of serving as an element of a more complex mental representation (Q is a final court judgment), which in turn may translate into a behaviour (e.g., paying a fine). “Constitution” consists in a kind of suspension of the impact of mental representations on our behaviour. This suspension requires people and behaviour to maintain a status that enables them to be used in constructing a more complex mental representation, and the process of constructing this complex mental representation operates in accordance with the mechanism of the scorekeeping model: Y becomes a judge, which makes her able to perform a sequence of valid judicial actions within a trial, which in turn makes her able to issue a valid and final court judgment, which in turn impacts someone’s behaviour.
          

          6 Conclusion

          
             
            The two-fold problem of primacy does not allow Marmor’s theory of 
            constitutive convention
            s to be treated as an accurate presentation of their nature. Millikan’s conventionalism better explains what 
            constitutive convention
            s are and how they operate in the realm of law. 
            Constitutive convention
            s are leader-follower conventions, applied in open coordinations. What makes 
            constitutive convention
            s special is that they induce long-term mental representations in social actors and these mental representations can subsequently be used as elements of other, more complex mental representations. 
          

          
             
            This process is based on a scorekeeping model in which a previous valid ‘move’ (i.e., an assignment of a role to a person or an object) is a prerequisite for the validity of subsequent moves (i.e., performing the designated functions of that role). Even if the assignment of a conventional role to a person or an object can be detached in space and time from the performance of its designated functions, the 
            constitutive convention
            s constituting the roles are cogs in a broader conventional mechanism the primary function of which is to solve coordination problems. Moreover, social actors sometimes solve their coordination problems without the 
            constitutive convention
            s that constitute their social roles being in place beforehand. In such cases, these roles are constituted retroactively by the mechanism of accommodation. This means that 
            constitutive convention
            s do not necessarily have the primacy that Marmor ascribes to them.
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            Marmor 2006: 347; Marmor 2009; Marmor 1996: 349.
          

          
            2
            Marmor 2009: 22; Postema 2011: 523.
          

          3 Marmor concedes that there might sometimes be a very vague and general coordination problem behind the emergence of a constitutive convention but argues that this problem would not only be too abstract and indeterminate (Marmor 2009: 23), but would also be irrelevant to the concerns taken into consideration when participating in the social practice created by the constitutive convention (Marmor 2009: 24). The present approach contends that the coordination problem a constitutive convention is intended to solve is neither abstract nor indeterminate. See fn. 51 and the accompanying text.

          4 The term “accommodation” was first used in this context by Lewis in his ‘Scorekeeping in a Language Game’ (Lewis 1979: 339).

          5 Witek 2013: 152.

          6 Millikan 1984.

          7 Marmor rejects the claim that "all social conventions are explicable in terms of solutions to recurrent coordination problems" (Marmor 2009: 25).

          8 Marmor points out that "social conventions evolve as responses to numerous kinds of social needs, ... serve a wide variety of social functions, and we have no reason to assume that all those needs are reducible to coordination problems" (Marmor 2009: 25).

          9 The theoretical framework behind the proposed constitutive convention model is based on the theory of conventions championed by RG Millikan and the theory of semeiosis proposed by C.S. Peirce.

          10 Marmor 2009: 22.

          11 Marmor 2009: 22. Marmor states that there is no identifiable coordination problem “for many types of familiar conventions...”. This raises the question of whether he believes that all or only some constitutive conventions lack a pre-existing co-ordination problem. I interpret Marmor’s words here as referring to all conventions (both coordination conventions and constitutive conventions), and as a premise to an argument that those conventions that are not preceded by an identifiable coordination problem are constitutive conventions.

          12 Marmor 2006.

          13 Marmor 2009: 171.

          14 Marmor 2009: 171.

          15 Marmor 2009: 171.

          16 The conventions of chess comprise the rules for moving the pieces or defining “checkmate”. The deep conventions of “playing a competitive game” are “background norms”, like the one that playing such a game is a rule-governed activity or that games involve a certain element of detachment from real life concerns (Marmor 2009: 61; Marmor 2007: 586, 595).

          
            17
            Rodr
            í
            guez 2019: 72.
          

          
            18
            Huizinga 1949: 2.
          

          
            19
            Huizinga 1949: 2.
          

          
            20
            Huizinga 1949: 2.
          

          
            21
            Gray 2019. 
          

          
            22
            Allen & Lantinova 2013: 23.
          

          23 Parlett 1979. I am grateful to an anonymous reviewer for urging me to clarify this point.

          24 Gray supports Karl Groos’s theory presented in his XIX century book “The Play of Man”, according to which “young humans practice the same categories of skills in play that other mammals practice, but also practice skills that are uniquely human” like in language play and constructive play, and other activities that involve “playful use of the mental abilities.” (Gray 2019: 88).

          25 Gray 2019: 98.

          26 “Two or more agents must each choose one of several alternative actions. Often all the agents have the same set of alternative actions, but that is not necessary. The outcomes the agents want to produce or prevent are determined jointly by the actions of all the agents. So the outcome of any action an agent might choose depends on the actions of the other agents. That is why-as we have seen in every example-each must choose what to do according to his expectations about what the others will do” (Lewis 2002: 8).

          27 Lepore & Stone 2015: 315. I am grateful to the anonymous reviewer for pushing me to explain how training cognitive skills relates to solving coordination problems in the light of Lewis's definition of them.

          28 “Play always involves some degree of mental removal of oneself from the immediately present real world” (Gray 2019: 86).

          
            29
            Play is characterized as activity that “involves an imaginary situation” (Vygotsky 1978; see also Huizinga 1949: 4).
          

          
            30
            Is the argument that competitive games can be defined as training activities that serve some external purpose(s) a valid refutation of Marmor’s primacy thesis? It could be countered that even if the practice did serve some external purpose, and even if that purpose was to solve a coordination or cooperation problem, it does not follow that the conventions constituting the practice are themselves a solution to that problem. This line of reasoning is not without merit, as games also serve such purposes as releasing excess energy or satisfying the need for relaxation. Although the constitutive convention that constitutes an offside in soccer was not instituted as a safety valve to let off excess energy, the constitutive convention that constitutes the game of soccer might well have been. Similarly, the constitutive convention that constitutes the legal moves of a bishop in chess was not devised to satisfy the need for relaxation, although a game of chess can certainly achieve this. The situation is different, however, with the training function. As shown above, the function of the constitutive conventions within the game of chess is to have the players form and maintain mental representations. This function can be ascribed to a particular constitutive convention, as well as to the game as a whole (there is no divergence between the function of a particular constitutive convention and the function of the practice in whose creation the constitutive convention takes part, as it was in the example of discharging or relaxing functions).
          

          31 Bulygin 1992: 201.

          
            32
            See Saariluoma 2004: 753; Saariluoma & Hohlfeld 1994: 1.
          

          33 Marmor (2009: 40) acknowledges this key feature of competitive games but it has yet to be explored.

          34 In Tales of Pirx the Pilot, Stanislaw Lem warned against “alleged training” which turns out to be “an irrevocable reality”.

          
            35
            Huizinga points out that the word “illusion” is etymologically derived from “ludere” (“to play” in Latin): it is “
            a pregnant word which means literally ‘in-play' (from inlusio, illudere or inludere)” (
            Huizinga
             1949: 11).
          

          36 Naturally, some games might be played very seriously, but play is nevertheless perceived as the antithesis of seriousness (Huizinga 1949: 5-6) and play is not “real life”, it is “only pretending”. (Huizinga 1949: 6). See also Huizinga’s comparative discussion of “earnest” as an antonym of “play” in different languages (Huizinga 1949: 44-45). Play is also spatially and temporally distinct from “ordinary life” (Huizinga 1949: 9) in the sense that a game is spatially and temporally confined within predetermined limits, with normalcy reestablished at its conclusion (Huizinga 1949: 11).

          
            37
            Hindriks 2020: 483
            .
          

          38 Hindriks 2020: 486.

          39 Hindriks 2020: 486.

          40 Hindriks 2020: 485.

          41 Hindriks 2020: 485.

          42 Hindriks 2020: 485.

          
            43
            I am grateful to an anonymous reviewer for pushing me to clarify this issue.
          

          44 As a thought experiment, compare the status of two rings: a wedding ring and the Tolkienian One Ring. As social objects, both can be constituted by placing a marker on them, i.e., a base rule can be adopted that makes them what they are. However, the One Ring’s contributory function (making the wearer invisible) is limited to the fictitious world of The Lord of the Rings, whereas real wedding rings, as Hindriks’s example shows, solve real-life coordination problems. Similarly, the constitutive conventions operating within the fictitious world of chess do not help solve real-life coordination problems, while legal constitutive conventions very definitely do. And these fictitious coordination problems, contrary to real-life problems, did not exist before the fictitious worlds of chess and The Lord of the Rings had been constituted.

          
            45
            “Like all other forms of play, the contest is largely devoid of purpose. That is to say, the action begins and ends in itself, and the outcome does not contribute to the necessary life-processes of the group” (Huizinga 1949: 49).
          

          46 Prior to the change, a pawn could only advance one square on the first move; after the change, it could advance either one or two squares on the first move.

          47 See The Regency Chess Company 2012.

          48 The first change, introduced in 1925, decreased the number of defenders that had to be between the most forward attacker and the goal line from three to two, including the goalkeeper. Subsequent changes concerned the acceptable (onside) position of the attacker at the moment of passing. Since 1990, an attacker level with the second-to-last defender has been onside, where he was previously offside. See Sideline Soccer (n.d.).

          49 Football historians have vindicated these changes by showing the increase in the number of goals scored after their introduction. See Football Stadiums (n.d.).

          
            50
            Treating the constitutive conventions as parts of a larger mechanism that solves coordination problems, even if the constitutive conventions do not do so directly, is not tantamount to construing the idea of the coordination problem in overly abstract and general terms. This is a risk that Marmor signals in 
            2009:
             23-24.
          

          
            51
            What about other examples of the practices constituted by the constitutive conventions, e.g., art, fashion, or etiquette? There is insufficient space to discuss all these in detail here. However, the practice of art seems to trigger a special kind of mental representation; one based on the innate human proclivity to interpret external data as representations of the external world (see Kandel 2012). In this sense, art, like chess, trains human cognitive abilities, making our perception more nuanced and sensitive. Fashion and etiquette are even more closely connected with communication and language than art and chess — they are tools for communicating status or friendliness. As such, they are closely connected with solving coordination problems (e.g., the uncertainty of how to treat a stranger).
          

          52 Hart 1994; Dickson 2007; Green 2011: 105.
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            Searle 1995: 40.
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            Witek 2015: 12
            . In speech act theory, accommodation has been discussed by Rae Langton (2018).
          

          55 Lewis 1979.
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            Thomason 1990: 343-344.
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            Thomason 1990: 343-344.
          

          
            61
            Austin 1962: 28.
          

          62 Witek 2013: 151.

          63 Witek 2013: 151. As Witek argues, “the speaker’s utterance can succeed in functioning as a felicitous illocution of a given type (e.g., a binding order) without being so represented by her audience; what matters is the way the audience responds to what the speaker says” (Witek 2013: 155).

          
            64
            As we have seen, accommodation involves removing obstacles by adding whatever presumptions are required to make an illocutionary act felicitous. But this result is by no means guaranteed: assumed authority can be repudiated too. Langton uses the example of Rosa Parks and her refusal to comply with a bus driver’s order to give up her seat in the ‘colored’ section of the bus (the ‘whites’ section was full) to a white passenger (Langton 2018: 150). As Langton puts it, Rosa ‘challenged the authority of the rule presupposed” (
            Langton 2018: 150
            ). Just as the authority of a ruler can be accommodated by following her/his orders, it can also be repudiated by refusing to do so. However, a one-off refusal to follow an order does not vitiate the authority of the issuer any more than a one-off accommodation sustains it. In either case, a developed practice of acceptance (or repudiation) is required. 
          

          
            65
            Obviously, accepting someone’s authority on a single occasion does not create a duty to recognize that authority on other occasions. This presents the accommodation model with the challenge of the Razian piecemeal concept of authority (see Raz 1988: 74, 80, 100). A mechanism that can sustain the authority might be found in Millikan, who argues that conventions are reproduced patterns of behaviour that proliferate by weight of precedent (Millikan 2005: 2). The emergence of authority is possible because a one-off acceptance of that authority sets a precedent for the members of the community. When that precedent is repeatedly followed (i.e., the behaviour is reproduced), it eventually becomes a convention. 
          

          66 “I doubt, however, that it is the business of a philosophical analysis to explain how conventions emerge, as a matter of a historical account.” (Marmor 2009: 21-22).
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          70 I assume that extrapolating from accommodation in the reverse context-repair concerning COMMANDERS and their COMMANDS (Witek’s example) to the reverse context-repair concerning JUDGES and their ADJUDICATIONS (or the acts of recognition) is justified. Both the commands issued by the lawmaker and the speech acts performed by judges and other officials can be analysed by using the bilateral structure of an illocutionary act. Accommodation is therefore applicable in both cases.

          
            71
            In a sense, the assumption that there must be a constitutive convention before behaviour can be regulated is very formal and “Kelsenesque”, even if Marmor clearly states his preference for Hart’s vision of the fundaments of law (
            Marmor
             2006: 348-349). Logically, a rule can only be issued by a duly empowered issuer. A pragmatic, historical, and practical approach, however, does not require the issuer to be officially empowered beforehand.
          

          72 See Millikan 1998, 2008.
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            Millikan 1989: 
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          74 Millikan 2005: 2.

          75 Millikan 2017: 223.

          76 Millikan 2017: 223.
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            Millikan 2008: 
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          78 Marmor 2009: 21-22.
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            A good example of this kind of coordination without communication is Schelling’s “focal point” experiment concerning people who want to meet in New York but have not agreed on a time and place, and are unable to communicate with each other. In the majority of cases, they would choose Grand Central at noon, as this is the most salient option (Schelling 1980: 55).
          

          80 Millikan 1998: 12.

          81 “Regular successes are not needed to maintain a leader-follower coordination convention, any more than they are needed to maintain many biological traits. If the cat catches one mouse for every ten pounces, and the beggar receives one quarter for every ten people accosted, it is sensible for both to keep at it” (Millikan 1998: 12).
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            Perreault & Mathew 2012, who estimate that language emerged around 50,000-150,000 years ago — not long after the appearance of Homo Sapiens).
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            Marmor may believe that some aspects of language are not conventional (see 
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             2006: 355, where he refers to Chomskian generative grammar and cites Chomsky’s claim that the rules of grammar are innate and therefore have “no humanly possible alternatives”, and not being arbitrary, cannot be conventional. On the other hand, Marmor argues that natural languages “have elaborate grammatical structures that constitute different ways in which a person should address another, according to various social requirements and expectations about the kind of respect that needs to be shown in various circumstances” (
            Marmor
             2006: 355). This is clearly an acknowledgement of the arbitrariness of grammar). Millikan’s account of language is clearly anti-Chomskian (see her critique in 
            Millikan 
            2003) and perceives language as conventional. 
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            The dependence of a successful coordination on a successful constitution falls far short of proving Marmor’s primacy thesis. As the phenomenon of accommodation shows, this dependence is contingent, as coordination is possible without a prior constitution. The discussion in this part is only intended to show that, within the 
            Rule of recognition
            , the coordination function is more significant than the constitutive function to the 
            Rule of recognition
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          109 Using the example of baseball scorekeeping, Lewis argues that “what play is correct depends on score” (Lewis 1979: 345).

          110 Space does not permit a detailed discussion of whether these representations are individual or collective. Briefly, however, it can be said that they are individual, as our mental responses to signs are individual, but at the same time are standardized by training and conditioning (e.g., when learning language). The question of how many individuals must have a similar, standardized mental representation for this representation to qualify as collective is best answered along the same lines that Millikan answers the question concerning the compliance-dependence of conventions: a standardized mental response to a sign produced on the basis of a constitutive convention is an act of following the leader who produced that sign. For the constitutive convention to operate, the response must produce the proper function of the constitutive convention in a critical mass of cases (see Millikan 1998: 12).

          111 Searle 1995: 99.

          
            112
            Within his concept of sign, besides “sign” and “object”, Peirce additionally identified the mental reaction (or representation) to the relationship between the sign and the object
            , which he termed the 
            
              interpretant
            
            . Peirce: “belief is only a stadium of mental action, an effect upon our nature due to thought, which will influence future thinking. See Peirce 1878.
          

          113 Millikan 1984: 116.

          114 Millikan 2017: 188-189.

          115 Millikan 2017: 188-189.

        

        
          Abstracts

          
            
              M
              armor’s concept of a constitutive convention is predicated on a two-fold assumption of primacy. First, constitutive conventions allegedly create social practices in the absence of pre-existing coordination problems, and as such, have purposes autonomous from conventions that solve coordination problems. Contrary to Marmor, I argue that constitutive conventions are indispensable components of the conventional mechanisms that solve coordination problems. Marmor also argues 
              that 
              constitutive convention
              s must precede coordination conventions, since they create the institutional agents whose actions are to be coordinated. 
              I argue that constitutive conventions do not necessarily precede coordination conventions, either logically or temporally. To support this claim I invoke the notion of “accommodation” as used in speech act theory: the powers of an authority can be constituted subsequent to their being exercised, i.e., they can be reversely accommodated.
               Finally, I argue that
               constitutive conventions in law are not autonomous conventions, but indispensable components of wider conventions that solve coordination problems. Constitutive conventions produce long-term mental representations of statuses and powers held by objects and persons, which can be combined to create other, multi-layered mental representations. These representations operate on the basis of Lewis’s scorekeeping model, and ultimately serve as tools for solving coordination problems.
            

          

          
            
              Konstitutivne konvencije v pravu in problem njihove primarnosti. Marmorjev pojem konstitutivne konvencije temelji na dvojni predpostavki primarnosti. Prvič, konstitutivne konvencije naj bi ustvarjale družbene prakse v odsotnosti že obstoječih problemov koordinacije, zato so njihovi nameni neodvisni od konvencij, ki rešujejo koordinacijske probleme. Nasprotno od Marmorja pa avtor tega članka trdi, da so konstitutivne konvencije nepogrešljive komponente konvencionalnih mehanizmov, ki rešujejo koordinacijske probleme. Drugič, po Marmorju naj bi primarnost konstitutivnih konvencij izhajala tudi iz tega, da te konvencije konstituirajo institucionalne igralce, katerih dejanja je treba usklajevati. Avtor članka pa izpodbija nujnost logične in časovne primarnosti konstitutivnih konvencij v primerjavi s koordinativnimi konvencijami. V svoj prid uvaja pojem “akomodacije” iz teorije govornih dejanj: pooblastila organov so lahko konstituirana po tem, ko so bila izvršena, tj. lahko so obratno akomodirana. Avtor nazadnje še trdi, da konstitutivne konvencije v pravu niso avtonomne konvencije, temveč nepogrešljive komponente širših konvencij, ki rešujejo koordinacijske probleme. Konstitutivne konvencije proizvajajo dolgoročne miselne predstave o statusih in opolnomočenjih predmetov in oseb, ki jih je mogoče kombinirati za tvorbo drugih, večplastnih miselnih predstav. Te predstave delujejo v skladu Lewisovega modela, služijo pa kot orodja za reševanje koordinacijskih problemov.
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          Conflictos uninormativos en la teoría general de los conflictos normativos

        

        Sara Azevedo

      

      
        
          1 Introducción

          
             
            Los operadores jurídicos tienen que enfrentarse a menudo a cuestiones jurídicas complejas con soluciones no lineales. Tomemos el caso de Jodie y Mary, dos gemelas siamesas cuya separación, aunque necesaria, sólo garantizaría la supervivencia de una de las hermanas. Aunque la cirugía sería la única forma de garantizar el derecho a la vida de Mary, también interferiría con el derecho a la vida de Jodie.
            
              1
            
             El problema que se plantea es de aplicación: se trata de saber si la intervención quirúrgica está, en definitiva, prohibida, impuesta o permitida o, desde otro punto de vista, qué derecho prevalece (el derecho a la vida de Mary o el derecho a la vida de Jodie).
          

          
             
            Este fenómeno también puede darse a nivel de la producción de normas. Consideremos el caso de las campañas de vacunación COVID-19. Inicialmente, no había suficientes dosis para vacunar a toda la población, por lo que correspondía a los Estados decidir a qué grupos dar prioridad. La norma que consagra el derecho a la salud da lugar a diferentes deberes 
            
              prima facie
            
             que recaen sobre los Estados: el deber de vacunar a 
            
              A, B, C, D
            
            , etcétera. Una vez más, las autoridades normativas deben determinar qué deber prevalece en cada momento, emitiendo normas que definan los grupos prioritarios para la vacunación. Sin embargo, vacunar a un grupo en primer lugar y a otro en último lugar implica una limitación del derecho fundamental a la salud de este último, aunque esté constitucionalmente justificado.
            
              2
            
          

          
             
            Los dos casos tienen un denominador común: existe un conflicto que deriva de una misma norma jurídica (la que consagra el derecho a la vida, en el primer caso, y la que consagra el derecho a la salud, en el segundo). Se trata de situaciones en las que es imposible ejercer o cumplir simultáneamente todas las posiciones jurídicas que confiere la misma norma. No interferir en el derecho a la vida de Mary significa interferir en el derecho a la vida de Jodie. Del mismo modo, cumplir con el deber de vacunar a 
            
              A
            
             implica no poder cumplir con el deber de vacunar a 
            
              B
            
            , 
            
              C
            
             o 
            
              D
            
            .
          

          
             
            Este fenómeno puede asociarse a una cierta idea de conflicto, especialmente desde la perspectiva de los destinatarios de la norma. Sin embargo, no puede conciliarse con la noción generalizada de conflicto normativo, que presupone la plurinormatividad, es decir, la presencia de dos o más normas.
          

          
             
            Este artículo examina estos conflictos con más detalle y los denomina conflictos uninormativos. Se hacen dos afirmaciones principales: 
            
              (i)
            
             que los conflictos uninormativos deberían enmarcarse en una noción más amplia de conflictos normativos; y 
            
              (ii)
            
             que las herramientas teóricas desarrolladas en el contexto de la plurinormatividad también pueden aplicarse, 
            
              mutatis mutandis
            
            , al campo de la uninormatividad.
            
              3
            
             Con este fin, comenzamos con la noción generalizada de conflicto normativo, que luego se pone a prueba en relación con los conflictos uninormativos. Aunque este fenómeno apenas se ha abordado en la literatura dedicada a la teoría general de los conflictos normativos, se explicarán brevemente los pocos intentos existentes de enmarcar este tipo de conflicto, junto con una reflexión crítica sobre sus puntos fuertes y sus deficiencias. Posteriormente, se presentará una visión alternativa de la identificación de los conflictos uninormativos. Por último, se discutirá el proceso de resolución de conflictos uninormativos, identificando tanto sus peculiaridades como sus conexiones con la plurinormatividad.
            
              4
            
          

          2 La noción de conflicto normativo

          
             
            Se suele sostener que para que surja un conflicto normativo deben darse dos condiciones: que haya una superposición de antecedentes normativos y una incompatibilidad de efectos deónticos.
            
              5
            
             Según la conocida clasificación de Ross, hay superposición siempre que los antecedentes de dos (o más) normas estén en relación 
            
              (i)
            
             total-total, 
            
              (ii)
            
             total-parcial y 
            
              (iii)
            
             parcial-parcial.
            
              6
            
             Así, el primer paso para identificar un conflicto normativo es determinar si dos o más normas son aplicables al mismo caso.
            
              7
            
             En cuanto a la segunda condición, hay que averiguar si existe incompatibilidad entre los operadores deónticos o entre las consecuencias deónticas de las normas. La primera se denomina comúnmente contradicción deóntica, y la segunda, contradicción lógica. Sin embargo, lo que las distingue es simplemente el elemento de la estructura normativa que dicta la contradicción. Dado que la estructura de una norma es el resultado de una elección realizada por la autoridad normativa, y dada la interdefinibilidad de los operadores deónticos, el origen de la contradicción es irrelevante en el ámbito del Derecho.
            
              8
            
          

          
             
            Para algunos autores, sin embargo, la inconsistencia normativa no es una condición necesaria para la aparición de conflictos normativos, y se distingue entre conflictos 
            
              in abstracto
            
             y conflictos 
            
              in concreto
            
             (o conflictos de instanciación). Los conflictos 
            
              in abstracto
            
             se definen como aquellos en los que dos normas conectan consecuencias jurídicas incompatibles a clases de casos que se superponen conceptualmente, y la antinomia se identifica 
            
              a priori
            
            , sin que se produzca empíricamente. Los conflictos 
            
              in concreto
            
            , en cambio, no implican inconsistencia normativa, es decir, las normas no entran en conflicto 
            
              in abstracto
            
             porque regulan clases de casos conceptualmente independientes. Por ello, surgen en el plano de la aplicación: la incompatibilidad entre las normas se establece después de que los respectivos antecedentes se hayan accionado por los hechos, y es de este contexto fáctico de donde surge la inconsistencia.
            
              9
            
          

          
             
            Según este punto de vista, dado que existe una superposición total entre las clases de casos, los conflictos totales-totales se califican de conflictos 
            
              in abstracto
            
            . Cuando la aplicabilidad de una norma impone la aplicabilidad de otra norma incompatible con aquélla, la aparición de un conflicto normativo no sólo es inevitable, sino que es detectable 
            
              in abstracto
            
            , con independencia del contexto fáctico. En el caso de la relación total-parcial, el conflicto es inevitable, en el sentido antes explicado, siempre que sea aplicable la norma denominada especial o excepcional. Sin embargo, no ocurre lo mismo con la aplicabilidad de la norma general, ya que no implica necesariamente la aplicabilidad de la norma especial o excepcional. Por último, la relación parcial-parcial suele estar vinculada a los conflictos 
            
              in concreto
            
            . Dado que estas normas no comparten todas las condiciones de aplicación, aunque establezcan consecuencias incompatibles, la aplicabilidad de una de las normas no conlleva necesariamente la aplicabilidad de la otra.
            
              10
            
             Por ejemplo, el hecho de que la norma1 «si el vehículo está en movimiento y hay una señal de stop, es obligatorio detenerse» y que la norma2 «si el vehículo está en movimiento y hay una institución gubernamental cerca, está prohibido detenerse» pertenezcan al mismo ordenamiento jurídico no conduce necesariamente a un conflicto normativo.
            
              11
            
             Éste sólo se producirá si se cumplen las tres condiciones establecidas en las normas (vehículo en movimiento, señal de stop, proximidad de una institución gubernamental).
          

          
             
            Varios autores han cuestionado recientemente la exactitud y pertinencia de esta distinción.
            
              12
            
             Entre otras objeciones, sostienen que defender la consistencia entre dos (o más) normas dado un conjunto de hechos y su inconsistencia dado otro conjunto de hechos pone en entredicho la separación entre 
            
              ser
            
             y 
            
              deber ser
            
            . Si las normas se encuentran en una relación aparente de indiferencia, y la intersección entre sus antecedentes sólo se produce en determinados contextos fácticos, entonces la identificación del conflicto normativo está totalmente subordinada al mundo real: son el comportamiento humano, los acontecimientos o los estados de cosas los que causan el conflicto.
            
              13
            
          

          
             
            Por tanto, esta distinción puede rechazarse mostrando, basándose en argumentos lógicos, que todos los casos de conflicto normativo implican una intersección de antecedentes que pueden identificarse 
            
              in abstracto
            
             sin basarse en el mundo empírico.
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             Partiendo de la base de que dos normas pueden entrar en conflicto siempre que la conjunción de los casos genéricos que regulan sea conceptualmente posible, el conflicto se identifica mediante el refuerzo del antecedente.
            
              15
            
            
               
            
          

          
             
            Para verlo, supongamos que existe una norma que obliga a los ciudadanos a pagar impuestos (norma1) y una norma que exime a los parados de pagar impuestos (norma2). Teniendo en cuenta el refuerzo del antecedente, es posible extraer la norma1* (si 
            
              x
            
             es ciudadano y está en paro, entonces 
            
              x
            
             está obligado a pagar impuestos) de la norma1 (si 
            
              x
            
             es ciudadano, entonces 
            
              x
            
             está obligado a pagar impuestos). Lo mismo ocurre con la norma2* (si 
            
              x
            
             está en paro y es ciudadano, entonces 
            
              x
            
             no está obligado a pagar impuestos), que puede extraerse de la norma2 (si 
            
              x
            
             está en paro, entonces 
            
              x
            
             no está obligado a pagar impuestos). Como señala Giovanni Battista Ratti, las dos normas se aplican a cualquier situación en la que 
            
              x
            
             sea ciudadano o 
            
              y
            
             esté em paro, incluso si, al mismo tiempo, 
            
              x
            
             está em paro e 
            
              y
            
             es ciudadano. Por lo tanto, no sólo están en conflicto las dos normas, sino que el conflicto es identificable 
            
              in abstracto
            
            .
            
              16
            
          

          
             
            Por las razones mencionadas, el argumento de que (al menos) algunos conflictos dependen totalmente del caso es insostenible dada la separación entre el 
            
              ser
            
             y el 
            
              deber ser
            
            . El hecho de que la inconsistencia sea plenamente identificable a través de las propiedades de un contexto fáctico no socava esta idea. La inconsistencia abstracta es detectable a través de la mera conceptualización de ese caso. Como observa acertadamente Ratti, los partidarios de la distinción entre conflictos 
            
              in abstracto
            
             e 
            
              in concreto
            
             confunden la ocurrencia empírica de una antinomia con su identificación conceptual.
            
              17
            
          

          
             
            De hecho, todos los conflictos dependen en cierta medida de casos concretos. Sólo son discutidos y decididos por los operadores jurídicos cuando varias normas en conflicto son instanciadas por un contexto fáctico.
            
              18
            
             Esto no significa, sin embargo, que sea imposible detectar la antinomia 
            
              in abstracto
            
            . Aunque todas las antinomias pueden detectarse en un nivel abstracto y teórico, hay que distinguir entre los casos en los que existe una mera posibilidad de que se produzca empíricamente un conflicto normativo y los casos en los que la antinomia se produce necesariamente en un nivel práctico.
            
              19
            
          

          
             
            De ello se concluye que el surgimiento de conflictos normativos depende de dos condiciones: la superposición de antecedentes normativos y la inconsistencia normativa. Queda por ver si esta conclusión, extraída para los conflictos plurinormativos, se mantiene en el contexto de la uninormatividad. O bien los conflictos que se derivan de una única norma son los únicos conflictos reales 
            
              in concreto
            
             —
            
               
            
            o que plantea la cuestión de si pueden seguir calificándose de conflictos normativos 
            —
             o bien, incluso en estos casos, la inconsistencia puede identificarse sin que se produzca empíricamente el conflicto, lo que refuerza la irrelevancia de la distinción.
          

          
            3 Plurinormatividad y uninormatividad: el proceso de identificación
          

          
             
            Como se ha mencionado, la literatura sobre conflictos normativos toma como paradigma la plurinormatividad. Sin embargo, al menos desde una perspectiva denominada pragmática, que se centra en el agente, el sistema jurídico también fracasa a la hora de regular el comportamiento en los casos de conflictos originados por una única norma.
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             Volviendo al ejemplo de Jodie y Mary, una única norma de derechos fundamentales otorga la misma posición jurídica a diferentes destinatarios: Jodie y Mary son ambas titulares del derecho a la vida, cuyo correlativo es el deber de no menoscabar la vida. La intervención quirúrgica causará la muerte de Mary, lo que interfiere con la norma que prohíbe menoscabar la vida de Mary. Sin embargo, llevar a cabo la intervención es la única forma de garantizar la supervivencia de Jodie. Así pues, el medio examinado — la interferencia en la norma que prohíbe menoscabar la vida de Mary — tiene por objeto satisfacer la norma fundamental que consagra el derecho a la vida de Jodie. Del mismo modo, en el ejemplo de la campaña nacional de vacunación, si 
            
              A
            
             y 
            
              B
            
             desean vacunarse, la norma que determina el deber de prestar asistencia sanitaria se instancia dos veces. Así, tanto 
            
              A
            
             como 
            
              B
            
             deben ser vacunados; correlativamente, tanto 
            
              A
            
             como 
            
              B
            
             tienen derecho a que se les preste esta asistencia sanitaria.
          

          
             
            A primera vista, sin embargo, parece que no se dan las condiciones para que surja un conflicto normativo: no hay superposición de antecedentes normativos, ni hay inconsistencia normativa, ya que la norma no es en sí misma inconsistente.
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             Por tanto, este fenómeno no debe considerarse un caso de contradicción interna de la norma, ya que una norma sólo es contradictoria en sí misma si falla algo en su dinámica interna. Dado que la consistencia interna se extrae de la relación entre el antecedente de la norma y la consecuencia deóntica, el primero debe al menos ofrecer una oportunidad para que se desencadene la segunda.
            
              22
            
             En los casos en cuestión, no existe ningún obstáculo para la dinámica interna de la norma. Sin embargo, si así fuera, calificarla de autocontradictoria podría dar lugar a malentendidos. La existencia de un «defecto» en la dinámica interna de la norma impediría inmediatamente calificarla como tal; se trataría, por tanto, de un acto lingüístico fallido.
            
              23
            
          

          
             
            No obstante, para responder de manera definitiva a esta cuestión, es necesario ofrecer una explicación más detallada sobre lo que realmente está en juego cuando diferentes instanciaciones de una norma resultan ser incompatibles. Tres tendencias pueden identificarse en las escasas contribuciones existentes sobre el tema: 
            
              (i)
            
             una caracterización como conflictos de instanciación (o conflictos 
            
              in concreto
            
            ); 
            
              (ii)
            
             un enfoque centrado exclusivamente en las posiciones jurídicas; 
            
              (iii)
            
             una asociación con los denominados dilemas constitucionales (noción inspirada en el concepto de dilemas morales).
          

          
             
            Todas las perspectivas identificadas parecen presentar deficiencias. Tras una breve presentación, se planteará una propuesta alternativa para el proceso de identificación de este tipo de conflictos.
          

          3.1 El enfoque limitado a los conflictos in concreto o de instanciación

          
             
            La colisión de instanciaciones incompatibles de una misma norma se ha clasificado como conflictos 
            
              in concreto
            
             o conflictos de instanciación.
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             Aunque los defensores de estas opiniones no detallan su justificación, parecen derivarse de la pretendida ausencia de una inconsistencia 
            
              in abstracto
            
            . En este sentido, el conflicto resulta de una mera imposibilidad fáctica de cumplir todas las consecuencias que pueden extraerse de una generalización deóntica.
          

          
             
            Para Martínez Zorrilla, este tipo de conflicto de instanciación se produce cuando una misma norma genera varias obligaciones que no pueden ser satisfechas simultáneamente.
            
              25
            
             Tomemos el caso de un médico que está obligado a socorrer a dos pacientes que han sufrido un infarto de miocardio al mismo tiempo y que necesitan atención inmediata, aunque sea imposible socorrerlos simultáneamente.
            
              26
            
          

          
             
            Ya hemos explicado por qué debe rechazarse la distinción entre conflictos 
            
              in concreto
            
             y conflictos 
            
              in abstracto
            
            . Quedaba por determinar si los denominados conflictos uninormativos constituyen una excepción. Sin embargo, ahora podemos afirmar que la respuesta es negativa. Como se explicará más adelante, los conflictos derivados de la instanciación múltiple de una norma pueden detectarse sobre la base de escenarios puramente hipotéticos sin recurrir a un contexto del mundo real. Esta es razón suficiente para descartar de entrada cualquier aproximación al fenómeno en cuestión centrada en los conflictos 
            
              in concreto
            
             o de instanciación.
          

          3.2 El enfoque centrado en las posiciones jurídicas

          
             
            También es habitual analizar los conflictos derivados de las múltiples instanciaciones de una misma norma desde la perspectiva de las posiciones jurídicas implicadas, y referirse a ellos como conflictos intraderechos (por oposición a conflictos interderechos). Estos últimos surgen de instancias de derechos diferentes; los primeros surgen de colisiones entre instancias de un mismo derecho (por ejemplo, cuando varias personas en una reunión o una conferencia quieren hablar al mismo tiempo, o cuando no es económicamente viable proporcionar una prestación social a todas las personas que tienen derecho a ella).
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            Los estudiosos que adoptan este enfoque suelen concebir los conflictos de posiciones jurídicas como conflictos 
            
              in concreto
            
            , en el sentido de que no implican un «defecto» en el plano de las normas jurídicas, sino una mera incompatibilidad fáctica. Existe, pues, una conexión entre el enfoque centrado en las posiciones jurídicas y la aceptación de los conflictos que dependen estrictamente de un contexto fáctico.
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            Sin duda, esta perspectiva ha contribuido positivamente a la comprensión de los conflictos uninormativos. No obstante, además de las críticas al enfoque anterior, tiene un inconveniente: se limita al nivel de las posiciones jurídicas,
             
            prescindiendo del nivel anterior, el de las normas. De hecho, las posiciones jurídicas no existen en el vacío, sino que dependen de las normas.
            
              29
            
             Además, como se verá más adelante, centrarse en las normas tiene importantes ventajas explicativas: pone de relieve las similitudes entre la plurinormatividad y la uninormatividad, permitiendo que las herramientas teóricas desarrolladas en la primera se apliquen a la segunda.
          

          3.3 El enfoque centrado en dilemas morales

          
             
            Los conflictos uninormativos también se abordan en el contexto de los dilemas jurídicos y, en particular, de los dilemas constitucionales (cuyo origen, en ambos casos, se remonta al concepto de dilema moral).
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            La noción de dilema moral es muy controvertida.
            
              31
            
             Los estudiosos no sólo discrepan sobre los rasgos que caracterizan este fenómeno, sino que también cuestionan la existencia de auténticos dilemas morales. Los dilemas morales se perciben comúnmente como una categoría específica de conflictos morales. Un conflicto moral surge cuando el agente debe realizar dos acciones cuando no pueden realizarse conjuntamente.
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            Se han desarrollado dos puntos de vista sobre las características que debe poseer un conflicto moral para calificarlo de dilema moral. Algunos autores se centran en la idea de residuo moral o fracaso moral. En este sentido, un dilema moral estaría en juego siempre que, independientemente de la elección realizada por el agente, se produjera una pérdida o sacrificio, o que inevitablemente hiciera algo mal (
            
              inevitable wrongdoing
            
            ).
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             Alternativamente, autores como David Zorrilla y Silvina Álvarez señalan la imposibilidad de alcanzar una decisión racional como la verdadera característica de los dilemas morales. Así, según esta visión, los dilemas morales se producen siempre que los sistemas normativos morales carecen de recursos (criterios, baremos, procedimientos, etc.) para identificar la obligación definitiva entre las distintas obligaciones 
            
              prima facie
            
             en conflicto.
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             Esto puede ocurrir en casos de equivalencia entre alternativas, también conocidos como conflictos simétricos, y en casos de incomparabilidad entre alternativas.
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            Los llamados conflictos simétricos se refieren a situaciones en las que 
            
              (i)
            
             está en juego el mismo principio o valor moral y 
            
              (ii)
            
             las alternativas son equivalentes desde todas las perspectivas moralmente relevantes. A modo de ejemplo, la existencia de dos promesas incompatibles y la consiguiente aplicación del mismo principio moral — que las promesas deben cumplirse — no es suficiente. La equivalencia requiere la ausencia de cualquier aspecto moralmente relevante que favorezca el cumplimiento de una de las promesas.
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            La incomparabilidad no debe confundirse con la inconmensurabilidad. La inconmensurabilidad tiene lugar cuando es imposible evaluar dos o más elementos en una escala cardinal. Aunque la inconmensurabilidad nos impide realizar algunos juicios comparativos, no los hace imposibles por completo (por ejemplo, pueden seguir realizándose utilizando una escala ordinal).
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             Sigue siendo controvertido si existen casos de auténtica incomparabilidad.
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            Ambas definiciones de dilema moral se han considerado en el contexto jurídico.
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             Sin embargo, queda por ver si los conceptos de dilema moral, legal y constitucional son pertinentes para abordar los conflictos uninormativos, y en qué medida. Para responder a esta pregunta, consideremos la segunda definición de dilema moral, es decir, la que hace hincapié en la ausencia de una elección racional. Partiendo del escenario de la incomparabilidad entre alternativas, se considera que este caso de dilema moral es menos relevante en el contexto de los conflictos uninormativos. En el contexto de la plurinormatividad, hay al menos dos normas, que suelen presuponer valores diferentes, como la libertad de expresión y el honor em conflicto. Dado que las dos normas presuponen valores diferentes (por ejemplo, la libertad de expresión y el honor), su comparabilidad está condicionada por la identificación de un valor de cobertura. En cambio, cuando están en juego diferentes instanciaciones de la misma norma, la identificación del valor de cobertura con el que se comparan las alternativas es más sencilla.
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            Las situaciones más relevantes son, por tanto, las de equivalencia entre alternativas. En el ámbito jurídico, la equivalencia requiere que 
            
              (i)
            
             sólo esté en juego una norma y 
            
              (ii)
            
             que no exista ningún factor diferenciador jurídicamente relevante.
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             Por ejemplo, el caso anteriormente mencionado de las gemelas siamesas no puede considerarse un conflicto simétrico. Sólo una de las hermanas podría sobrevivir si fueran separadas, y la no realización de la intervención quirúrgica significaría que ambas morirían a muy corto plazo. Por lo tanto, sólo si las posibilidades de supervivencia de las dos hermanas fueran idénticas existiría un dilema jurídico debido a la equivalencia de alternativas. 
          

          
             
            Por lo tanto, no existe una conexión necesaria entre los conflictos uninormativos y los dilemas jurídicos (y constitucionales): los conflictos entre diferentes instanciaciones de la misma norma pueden resolverse racionalmente siempre que exista algún factor distintivo jurídicamente relevante.
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             Por otra parte, los conflictos plurinormativos también pueden dar lugar a dilemas jurídicos, a saber, en situaciones de incomparabilidad entre alternativas. Dado que la presencia de una única norma no es condición necesaria ni suficiente para que se produzca un dilema jurídico, resulta cuando menos cuestionable enfocar el fenómeno de la uninormatividad desde esta perspectiva.
          

          
             
            Sin embargo, este enfoque presenta otros inconvenientes. Aparte de que los conflictos uninormativos sólo se mencionan de forma periférica — en relación con los conflictos simétricos — esta perspectiva se centra exclusivamente en la resolución de conflictos normativos, en lugar de en su identificación. Además, las conclusiones de la filosofía moral no pueden aplicarse acríticamente al ámbito del Derecho. En particular, no todas las definiciones de dilema moral tienen el mismo poder explicativo en el contexto jurídico. Tomemos el caso de los conceptos de pérdida o sacrificio, o la idea de que el agente inevitablemente hace algo mal, que parecen más problemáticos en derecho. No obstante, esta cuestión no se analizará en profundidad aquí, ya que las deficiencias de un enfoque estrictamente basado en dilemas ya han quedado suficientemente esbozadas.
          

          3.4 La identificación de conflictos uninormativos

          
             
            Como se ha mencionado, a primera vista parece que los conflictos uninormativos no pueden remontarse a la noción generalizada de conflictos normativos. Pero esta postura sólo es parcialmente correcta, ya que no se cumple una de las condiciones para la aparición de un conflicto normativo: la superposición entre dos o más antecedentes normativos. Sin embargo, hay varios factores que acercan la uninormatividad a la plurinormatividad. En primer lugar, los conflictos uninormativos también implican inconsistencia normativa (no sólo imposibilidad fáctica). En segundo lugar, aunque no hay superposición entre antecedentes normativos, se produce un fenómeno similar: la superposición entre dos o más normas particulares.
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             Por tanto, es crucial comprender en qué consiste la noción de normas particulares.
          

          
             
            Si las normas son generalizaciones deónticas, creadas mediante operaciones de generalización, entonces aplicar la norma al caso requiere una operación de instanciación. Así pues, las normas particulares son el resultado de la instanciación, es decir, del proceso mediante el cual los operadores jurídicos concretan las categorías hipotéticas previstas en la norma a través del conjunto de hechos relevantes de un caso (real o hipotético).
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             Instanciar, por tanto, es crear una instancia definiendo una variación particular del objeto dentro de una clase, nombrando esa variación y localizándola en el espacio y el tiempo.
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            Si una norma se instancia dos veces, hay dos normas particulares potencialmente aplicables al caso.
          

          
             
            Las normas particulares no deben confundirse con las normas de decisión. Las normas de decisión encarnan la solución encontrada a una cuestión jurídica, presuponiendo que, además de una fase de descodificación semántica, puede haber una fase de resolución del conflicto normativo. Además, las normas de decisión pueden aplicarse a otros casos que compartan las mismas características relevantes. De manera diferente, las normas particulares sólo suponen la concreción de las propiedades hipotéticas previstas en la norma jurídica por los hechos relevantes de un caso jurídico. Se trata, pues, de proposiciones normativas diferentes que se suceden cronológica y lógicamente: primero la norma particular, después la norma de decisión.
          

           En el caso de las gemelas siamesas, hay dos normas particulares: la que determina que está prohibido perjudicar la vida de Jodie y la que determina que está prohibido perjudicar la vida de Mary.

          
             
            La noción de norma particular funciona como una herramienta técnica: muestra que dos instanciaciones de la misma norma equivalen a dos formas diferentes (e incompatibles) de guiar el comportamiento humano.
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             La aparición de dos o más normas particulares derivadas de la misma unidad deóntica con efectos jurídicos incompatibles se producirá en determinados escenarios, hipotéticos o reales. Aunque su surgimiento en el plano práctico sea contingente, ello no afecta a su detección 
            
              in abstracto
            
            , sin recurrir a un contexto del mundo real. Por último, como se explicará más adelante, el concepto de norma particular es especialmente útil a la hora de resolver conflictos uninormativos, concretamente cuando se aplica el método de ponderación.
          

          
             
            A la luz de lo anterior, los conflictos uninormativos pueden incluirse en una noción necesariamente más amplia de conflicto normativo, puesto que la característica clave de los conflictos normativos es la idea de incompatibilidad, independientemente de si estan en cuestión una o varias unidades deónticas. En cualquier caso, siempre se puede argumentar que la superposición entre normas particulares es un fenómeno suficientemente similar a la superposición entre normas jurídicas.
          

          
             
            En conclusión, esta propuesta no es más que una adaptación de la noción generalizada de conflicto normativo que no implica una ruptura con las prácticas conceptuales anteriores. Al incluir los conflictos uninormativos en su ámbito de aplicación, el concepto de conflicto normativo propuesto resulta más eficaz desde un punto de vista comunicativo y explicativo, al tiempo que proporciona un marco conceptual preciso.
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            4 Plurinormatividad y uninormatividad: el proceso de resolución
          

          
             
            Se ha argumentado que los conflictos normativos se resuelven de dos maneras: aplicando una norma de conflictos o mediante el método de ponderación.
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             Como se verá, las similitudes entre uninormatividad y plurinormatividad permiten aplicar, 
            
              mutatis mutandis
            
            , los trabajos realizados en este último campo al primero.
          

          4.1 La inaplicabilidad de las normas de conflictos

          
             
            Es habitual que los ordenamientos jurídicos incluyan tres normas de conflicto: la 
            
              lex superior
            
            , la 
            
              lex posterior
            
             y la 
            
              lex specialis
            
             (según las cuales debe prevalecer la norma superior, posterior o especial, respectivamente).
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             Sin embargo, no todos los conflictos normativos pueden resolverse aplicando normas de conflictos, ya que pueden no ser aplicables al caso, o pueden prescribir soluciones incompatibles cuando es aplicable más de una norma de conflictos.
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             En estos casos, existe una antinomia entre las denominadas normas de conflictos de
            
               primer grado
            
            . Aunque una norma de conflictos de 
            
              segundo grado
            
             podría resolver el conflicto, es posible que los ordenamientos jurídicos no contengan tal norma, o que no sea aplicable al caso.
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             No obstante, ante un conjunto de alternativas — por ejemplo, aplicar la norma1 o la norma2 — los operadores jurídicos deben elegir la norma que, en definitiva, rige el caso, ya que la prohibición del 
            
              non liquet
            
            , vigente en la mayoría de los ordenamientos jurídicos, así lo exige.
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            Estos conflictos suelen calificarse de irresolubles.
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             Aunque la expresión es ambigua ya que los conflictos irresolubles pueden resolverse mediante la ponderación, hay que destacar que el ordenamiento jurídico no comprende una norma capaz de resolver tales antinomias, confiriendo así discrecionalidad al decisor.
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            Las normas de conflictos mencionadas no se aplican a los conflictos uninormativos. La 
            
              lex superior
            
            , la 
            
              lex posterior
            
             y la 
            
              lex specialis
            
             emplean clasificaciones relacionales de las normas, es decir, se basan en las propiedades que una norma presenta en relación con otra.
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            Dado que presuponen la plurinormatividad, la ausencia de una segunda norma impide que se cumplan sus antecedentes normativos. Una norma no establece una relación jerárquica, cronológica o de especialidad consigo misma.
          

          
             
            Dada la prohibición del 
            
              non liquet
            
             y la inaplicabilidad de las normas de conflictos mencionadas, sólo queda la ponderación como forma de resolver los conflictos uninormativos. Como tales, los conflictos uninormativos entran en la categoría de conflictos irresolubles 
            
              prima facie
            
            . Se trata, por supuesto, de una conclusión contingente: el método de ponderación es la única forma de resolver los conflictos uninormativos, en la medida en que no existan normas de conflicto aplicables. Los ordenamientos jurídicos pueden contener normas de conflictos aplicables a tales casos, pero siguen siendo infrecuentes.
          

          4.2 El método de ponderación y el principio de proporcionalidad

          
             
            En el contexto de los conflictos normativos, la ponderación es una operación intelectual mediante la cual, dado un determinado contexto fáctico, se identifican las consideraciones a favor y en contra de la preferencia de cada una de las normas en conflicto y se determina la prioridad de una norma sobre otra. La necesidad de recurrir a la ponderación ante un conflicto supuestamente irresoluble no implica un compromiso inmediato sobre cómo se llevará a cabo esta operación intelectual. Estará condicionada tanto por el modelo de ponderación adoptado como por las normas jurídicas aplicables, entre las que destaca el principio de proporcionalidad.
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            Dentro de la concepción de la ponderación como una actividad capaz de alcanzar resultados racionales y universalizables, se han desarrollado varios modelos de ponderación (por ejemplo, los atribuidos a Alexy, Moreso y Martínez Zorrilla).
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            /
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             Sin embargo, en este contexto, y por las razones que se exponen a continuación, sólo se analizará el modelo de Alexy.
          

          
             
            En primer lugar, conviene recordar el objetivo principal de este estudio: comprender los conflictos uninormativos. Para ello, dada la falta de investigaciones científicas dedicadas específicamente a los conflictos uninormativos, parece inevitable analizar cómo se resuelven los conflictos plurinormativos. Además, ambos fenómenos presentan importantes similitudes. Dado que el estudio de la plurinormatividad es un 
            
              medio
            
             para alcanzar un 
            
              fin
            
            , no pretende ser exhaustivo. Asimismo, la propuesta de Alexy es la única que proporciona herramientas para llevar a cabo un ejercicio de ponderación. Por el contrario, el 
            
              especificacionismo
            
             (Moreso) y el 
            
              coherentismo
            
             (Martínez Zorrilla) son modelos de ponderación que no incluyen una propuesta real de ponderación entre alternativas. Esto parece problemático, ya que la aplicación de estos dos modelos depende de un ejercicio previo de ponderación, que deja de ser necesario una vez identificados los casos paradigmáticos que permiten un tipo distinto de razonamiento jurídico.
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             Sin embargo, las duras críticas que ha recibido el modelo de Alexy no han pasado desapercibidas. Por ello, conviene esbozar los puntos de acuerdo y desacuerdo con esta propuesta.
          

          
             
            En primer lugar, la idea de un vínculo necesario entre los principios, los derechos fundamentales y el principio de proporcionalidad es insostenible.
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             Las normas de derechos fundamentales pueden adoptar la forma de una regla o de un principio. Esta distinción se basa en la morfología de la norma y no en su aplicación o en su proceso de resolución de conflictos. Por otra parte, el principio de proporcionalidad orienta la resolución de conflictos normativos sólo cuando no pueden resolverse mediante la aplicación de una norma de conflictos.
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            En segundo lugar, hay que abandonar la representación numérica de las leyes de ponderación de Alexy.
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             Según Alexy, esta representación adoptaría la forma de una fórmula de peso. No obstante, dado que las leyes de ponderación pueden aplicarse (en su forma original o mejorada) sin recurrir a la formalización, la fórmula del peso resulta superflua.
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             Además, evitar la formalización tiene cinco ventajas:
          

          
            	
              se sustituye la escala cardinal presupuesta por la fórmula del peso por una escala ordinal, superando la dificultad de traducir numéricamente las operaciones de medida realizadas;

            

            	
              se abandona la metáfora del peso, cuyo poder explicativo se cuestiona a menudo;

            

            	
              se supera la objeción de que la fórmula del peso no respeta el carácter autónomo y eliminatorio de cada ley de ponderación;

            

            	
              
                se aclara que las leyes de ponderación se limitan a identificar límites para opciones específicas y no justifican la preferencia de una norma sobre otra; y
              

            

            	
              
                se prescinde de la variable del peso abstracto, que no sólo es muy criticada en la literatura, sino que tampoco está presente en las leyes de ponderación.
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            Por último, el modelo analizado no distingue entre los conflictos normativos mediados por la promulgación de una norma infraconstitucional y los conflictos que implican una colisión directa entre normas de derechos fundamentales. Esto es particularmente evidente en lo que respecta a la variable de la fiabilidad, que se analiza principalmente desde la perspectiva de la relación entre los legisladores y los tribunales constitucionales. Dada esta limitación, es necesario ajustar algunos aspectos de este modelo para que funcione en ambos escenarios.
          

          
             
            Ahora podemos abordar cómo el principio de proporcionalidad orienta el proceso de ponderación. Según este principio, cuando hay que elegir qué norma aplicar, y está en juego una relación 
            
              medio-fin
            
            , es preciso elegir un 
            
              medio
            
             que sea adecuado, necesario y proporcional en sentido estricto.
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             Se argumenta, aunque no unánimemente, que los tres efectos establecidos por el principio de proporcionalidad son acumulativos y secuenciales.
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            El principio de proporcionalidad es aplicable a la resolución de conflictos irresolubles 
            
              prima facie
            
             mediante la ponderación: no sólo es necesario elegir la norma que prevalece, sino que también existe una relación 
            
              medios-fines
            
            . Esta última, sin embargo, tiene una estructura diferente según se trate de una restricción impuesta por una norma infraconstitucional o de una colisión directa entre normas de derechos fundamentales.
          

          
             
            En el primer caso, el 
            
              fin
            
             es el objetivo perseguido por la autoridad normativa al emitir la norma infraconstitucional (consagrado en una norma constitucional); el 
            
              medio
            
             es la creación de dicha norma infraconstitucional. No obstante, este marco no puede aplicarse plenamente a la colisión directa entre normas de derechos fundamentales. En ausencia de una norma infraconstitucional, el 
            
              medio
            
             es la limitación concreta de una norma constitucional resultante de la acción a realizar, siendo el 
            
              fin
            
             el estado de cosas que se pretende alcanzar con dicha acción (es decir, la satisfacción de otra norma constitucional).
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             En cuanto a los 
            
              medios
            
            , la diferencia entre los dos casos radica en la naturaleza de la acción. Mientras que el primer caso implica necesariamente una acción deóntica — a limitación resulta de la creación de una norma infraconstitucional — no ocurre lo mismo en el segundo caso. En la colisión directa entre normas de derechos fundamentales, la limitación puede resultar tanto de una acción empírica como de cualquier otra acción deóntica distinta de la creación de normas jurídicas. 
          

          
             
            Por ejemplo, si 
            
              A
            
             publica una noticia que revela ciertos hechos que afectan a la reputación de una persona, las normas que consagran el derecho al honor y la libertad de prensa son aplicables 
            
              prima facie
            
             al caso. Desde el punto de vista de la libertad, la acción está permitida; desde el punto de vista del honor, la acción está prohibida. La relación 
            
              medio-fin
            
             se establece entre la limitación derivada de la acción de publicar la noticia y el fin perseguido por dicha acción — la difusión de la información —, satisfaciendo así la norma que garantiza la libertad de prensa.
          

          
             
            Una vez demostrado que el principio de proporcionalidad es aplicable en escenarios de conflictos 
            
              prima facie
            
             irresolubles, es el momento de pasar a los efectos jurídicos previstos en esta norma. En una versión cercana a la de Alexy, aunque específicamente diseñada para el escenario en el que se produce una colisión directa de normas, puede decirse que una limitación de una norma de derechos fundamentales sólo será legítima si:
          

          
            	
              sobre la base de un pronóstico serio, es probable que se alcance el objetivo perseguido mediante la realización de una determinada acción, que se fundamenta en el ejercicio de otra norma de derechos fundamentales (adecuación);

            

            	
              
                es el menos restrictivo de los medios eficaces para alcanzar el objetivo perseguido (necesidad);
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                se trata de un medio proporcionado, para lo cual es necesario medir la intensidad de esta interferencia y compararla con la intensidad de la hipotética interferencia en la norma contraria de derechos fundamentales, si ésta fuera derrotada (proporcionalidad 
                
                  stricto sensu
                
                ).
              

            

          

          
             
            A diferencia de las normas de conflicto, el principio de proporcionalidad no proporciona una respuesta sobre qué norma prevalece en el caso. Sólo identifica los resultados inadmisibles.
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          4.3 La instanciación múltiple de una misma norma y el método de ponderación

          4.3.1 El qué, el cuándo y el cómo del equilibrio en el contexto de los conflictos uninormativos

          
             
            Una vez estudiado el método de ponderación en el contexto de los conflictos plurinormativos, queda por ver si este marco teórico puede aplicarse a los conflictos uninormativos. Para ello, es necesario identificar el 
            
              qué
            
            , el 
            
              cuándo
            
             y el 
            
              cómo
            
             del método de ponderación.
          

          
             
            Como se ha visto, en los conflictos plurinormativos, la ponderación tiene lugar entre alternativas que satisfacen normas diferentes. La ponderación conduce a la preferencia de una de las normas sobre la otra. En el caso de los conflictos uninormativos, la ponderación se centra en las diferentes instancias de una norma jurídica. 
          

          
             
            En ambos casos, sólo se recurre al método de ponderación cuando 
            
              (i)
            
             se produce un conflicto normativo y 
            
              (ii)
            
             no existe una norma de conflictos capaz de resolverlo. No obstante, en determinados ordenamientos jurídicos, la ponderación puede ser la única forma de resolver conflictos uninormativos, dada la tendencia a emitir normas de conflictos que dependen de categorías relacionales, inoperantes en este caso.
          

          
             
            Por último, el principio de proporcionalidad también orienta la aplicación del método de ponderación en la resolución de conflictos uninormativos. En este tipo de conflictos, hay que elegir la norma particular que prevalece, y existe una relación 
            
              medios-fines
            
            : los 
            
              medios
            
             son la limitación de una norma particular como resultado de la acción que debe emprenderse, y el 
            
              fin
            
             es el estado de cosas que debe lograrse con esa acción, que es la satisfacción de otra norma particular.
          

          
             
            En el caso de Jodie y Mary, hay dos normas particulares en juego: la que prohíbe el menoscabo de la vida de Mary y la que prohíbe el menoscabo de la vida de Jodie. El 
            
              medio
            
             que se examina — la limitación de la norma que prohíbe el menoscabo de la vida de Mary mediante la realización de la intervención quirúrgica — tiene como 
            
              fin
            
             la satisfacción de la norma que consagra el derecho a la vida de Jodie, prohibiendo la interferencia en el estado de cosas 
            
              estar viva
            
            .
          

          
             
            Lo mismo ocurre en el caso de un grupo terrorista que secuestra un avión y pretende estrellarlo en una zona densamente poblada.
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             Si las autoridades quisieran impedir el atentado derribando el avión, serían aplicables dos prohibiciones: la prohibición de interferir en la vida de los miembros del grupo terrorista y la prohibición de interferir en la vida de las personas que se encuentren en el lugar elegido para perpetrar el atentado. El 
            
              medio
            
             es la limitación de la norma que prohíbe interferir en la vida de los miembros del grupo terrorista a bordo derribando el avión. El 
            
              fin
            
             es la satisfacción de la norma que prohíbe afectar a la vida de las personas que se encuentren en el lugar elegido como destino, con el fin de garantizar su supervivencia.
          

          4.3.2 La aplicación del principio de proporcionalidad en la resolución de conflictos uninormativos

          
             
            Una vez demostrado que el principio de proporcionalidad es aplicable en la resolución de conflictos uninormativos, hay que acudir a los efectos jurídicos previstos en esta norma. Volviendo al caso de Jodie y Mary, la interferencia en la norma particular que prohíbe el menoscabo de la vida de Mary sólo será legítima si:
          

          
            	
              sobre la base de un pronóstico grave, existe la probabilidad de alcanzar el fin perseguido, es decir, el cumplimiento de la norma particular que prohíbe el menoscabo de la vida de Jodie;

            

            	
              
                es el medio menos restrictivo, entre los medios eficaces, para alcanzar el fin perseguido, es decir, no existe ningún medio alternativo que sea igualmente eficaz para salvaguardar la vida de Jodie y menos restrictivo para interferir en la prohibición de menoscabar la vida de Mary; 
              

            

            	
              
                se trata de un medio proporcionado, para lo cual es necesario medir la intensidad de la interferencia en la norma que prohíbe el menoscabo de la vida de Mary y compararla con la intensidad de la hipotética interferencia en la otra norma particular controvertida, si ésta fuera derrotada — es decir, la posible interferencia en la norma que prohíbe el menoscabo de la vida de Jodie. 
              

            

          

          
             
            En este caso, la interferencia es adecuada y necesaria: interferir en la norma que prohíbe el menoscabo de la vida de Mary es, de hecho, la única forma de satisfacer la norma que prohíbe el menoscabo de la vida de Jodie.
          

          
             
            Para determinar si se respeta la proporcionalidad en sentido estricto, deben tenerse en cuenta las llamadas leyes de ponderación: la primera establece que cuanto mayor sea la interferencia con una de las normas, mayor debe ser la satisfacción de la otra; la segunda establece que cuanto mayor sea la interferencia con una de las normas, mayor debe ser la certeza de las premisas subyacentes. Este segundo juicio debe tener en cuenta todas las premisas formuladas por el decisor, independientemente de la norma a la que se refieran — la vencida o la prevalente.
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            En relación con la primera ley de ponderación en el caso de Jodie y Mary, los operadores jurídicos realizan dos juicios diferentes: 
            
              (i)
            
             en qué medida permitir la operación interfiere con el derecho de Mary; 
            
              (ii)
            
             en qué medida no permitir la operación interfiere con el derecho de Jodie. De nuevo, se trata del grado de intensidad de cada interferencia. Los datos para apoyar esta medida deben extraerse del caso. En estas circunstancias, sólo una de las hermanas — Jodie — tiene posibilidades de sobrevivir por sí misma. Un análisis más detallado muestra que no realizar la operación no sólo violaría el derecho de Jodie, sino también el de Mary, ya que ambas hermanas morirían. Del mismo modo, en el caso del avión, la inevitabilidad de la muerte de los terroristas a bordo es un factor decisivo para la menor intensidad de la interferencia en su derecho a la vida.
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            Del mismo modo, en virtud del derecho fundamental a la salud en el ejemplo de la campaña nacional de vacunación, existen varios deberes prima facie de prestar esta asistencia sanitaria: tanto 
            
              A
            
            , de 70 años, como 
            
              B
            
            , de 17, tienen derecho a ser vacunados (al igual que 
            
              C
            
            , enfermera, y 
            
              D
            
            , ingeniero informático). Existe un conflicto entre la norma particular que impone la obligación de vacunar a 
            
              A
            
             y la norma particular que impone la obligación de vacunar a 
            
              B
            
            . Por tanto, la cuestión es si la interferencia con la norma particular que impone la vacunación de 
            
              B
            
             por la vacunación de 
            
              A
            
             es un 
            
              medio
            
             adecuado, necesario y proporcionado para alcanzar el fin perseguido — satisfacer el derecho de 
            
              A
            
             a la asistencia sanitaria, previniendo la aparición de una enfermedad grave y sus consecuencias. Además de los dos primeros efectos, hay que determinar si el medio es proporcionado 
            
              stricto sensu
            
            , lo que implica valorar 
            
              (i)
            
             en qué medida vacunar a 
            
              A
            
             interfiere en el derecho de 
            
              B
            
             a la asistencia sanitaria; y 
            
              (ii)
            
             en qué medida no vacunar a 
            
              A
            
             interfiere en su derecho a la asistencia sanitaria.
          

          
             
            Como se reconoce ampliamente en el ámbito de la plurinormatividad, el proceso de ponderación puede basarse en cualquier argumento admisible en el razonamiento jurídico. Entre ellos se incluyen: 
            
              (i)
            
             la valoración de los intereses que persigue cada una de las normas en conflicto; 
            
              (ii)
            
             la utilidad de dicha persecución; 
            
              (iii)
            
             los vínculos entre las normas en conflicto y otras normas del ordenamiento jurídico; y 
            
              (iv)
            
             las decisiones previas de los órganos aplicadores del Derecho.
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            En el contexto de los conflictos uninormativos, el primer argumento tiene poca importancia: la existencia de una única norma determina la identidad de los intereses perseguidos. En el caso de la vacunación, el objetivo es prevenir la aparición de una enfermedad grave y sus consecuencias. Sin embargo, la utilidad de perseguirlos puede diferir, dependiendo no sólo del titular de la posición jurídica, sino también del contexto fáctico en el que se ejerce.
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             Así, aunque esté en juego el mismo interés, puede ser más útil vacunar a 
            
              A
            
             que vacunar a 
            
              B
            
            . Lo mismo se aplica al caso de Jodie y Mary: la identidad de los intereses perseguidos no implica que la utilidad de perseguirlos sea indiferenciada. Es más útil perseguir el interés de preservar la vida humana practicando la cirugía, ya que sólo Jodie tiene posibilidades reales de sobrevivir a medio y largo plazo.
          

          
             
            En el caso de la campaña nacional de vacunación, la prioridad se justifica por pertenecer a un grupo de riesgo o por trabajar en una profesión más propensa al contagio. Así, la idea de utilidad para satisfacer el interés perseguido se combina con el tercer argumento mencionado, que se refiere al papel que desempeñan otras normas en la ponderación. En este caso, la aportación viene dada por el principio de igualdad: si hay un factor diferenciador relevante entre dos individuos, esa diferencia tenerse em cuenta. 
          

          
             
            Muchos juicios de ponderación utilizan esta técnica. Volviendo al caso del médico que tiene que ayudar a dos pacientes, supongamos que uno de ellos es el Jefe de Estado de un país. Si no hay ningún otro factor distintivo, este hecho puede ser decisivo. Ayudar a 
            
              A
            
            , el Jefe de Estado, en detrimento de 
            
              B
            
             estaría justificado por la posición de 
            
              A
            
            . El papel central que desempeña el Jefe de Estado en el mantenimiento del Estado de Derecho se ve confirmado por varias normas que suelen incluirse en los ordenamientos jurídicos: desde normas constitucionales y legales que especifican las tareas que desempeña el Jefe de Estado, hasta la previsión de penas agravadas en casos de asesinato cometido contra ellos.
          

          
             
            Por último, el cuarto argumento identificado — las decisiones previas de los órganos aplicadores del Derecho — requiere más aclaraciones. En los sistemas de Derecho civil, las fuentes jurídicas suelen limitarse a los actos normativos y la costumbre, y no incluyen las decisiones judiciales o administrativas. Sin embargo, a riesgo de violar principios como la igualdad, la seguridad jurídica y la imparcialidad, los órganos aplicadores del Derecho deben considerar decisiones anteriores que tengan las mismas propiedades relevantes que el caso pendiente. Hay muchos resultados posibles para este análisis. Si el caso comparte todas las características relevantes con un caso anterior, no hay necesidad de una nueva operación de ponderación. Lo mismo ocurre si algunas de las características relevantes de casos anteriores difieren de las del caso en cuestión. En este caso, el decisor puede basarse en argumentos como el argumento 
            
              a fortiori
            
            , que también hace innecesaria una nueva ponderación.
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            Esto basta para demostrar que la valoración de la intensidad de la interferencia en una norma no cambia significativamente al ponderar normas concretas. Se trata de operaciones intelectuales idénticas y se dispone de los mismos tipos de argumentos admisibles. Esto también es válido para la segunda ley de ponderación.
          

          
             
            En el caso de Jodie y Mary, la intensidad de la interferencia con la norma particular exige un alto grado de fiabilidad de las premisas subyacentes. El grado de certeza se centra en la falta de una alternativa que salve a ambas hermanas y en la capacidad de una de ellas para sobrevivir de forma autónoma. Lo mismo ocurre en el ejemplo del médico: es necesario demostrar el grado de urgencia de la atención sanitaria de cada paciente para mantener que tanto las lesiones de 
            
              A
            
             como las de 
            
              B
            
             revelan una afección médica grave y que ambos están en peligro de muerte. En el caso de la vacunación, la suposición de que determinados grupos son más vulnerables a ciertas enfermedades — bien porque tienen más probabilidades de infectarse, bien porque tienen más probabilidades de desarrollar complicaciones graves de la enfermedad — debe fundamentarse. Lo mismo puede decirse de la suposición de que la vacunación tiene un efecto similar independientemente del grupo de edad o del historial médico. Por último, en el caso del avión, el juicio sobre las hipótesis es especialmente importante: además del inevitable grado de incertidumbre sobre si el ataque se llevará realmente a cabo, también es necesario evaluar la eficacia de la decisión de derribar el avión en términos de protección de las personas en tierra, que dependerá en particular de la ubicación del avión y de la ruta tomada.
          

          
             
            En conclusión, los conflictos uninormativos no conducen necesariamente a un mayor margen de discrecionalidad por parte de los operadores jurídicos. Por el contrario, la resolución tanto de los conflictos plurinormativos como de los uninormativos se rige, como mínimo, por el principio de proporcionalidad. Las limitaciones impuestas por este principio, así como por otras normas aplicables, dependen de la posición jurídica en cuestión, del titular respectivo y del contexto fáctico en el que surge el conflicto. La existencia de una, dos o más normas en conflicto no es determinante para el grado de discrecionalidad en el proceso de toma de decisiones.
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          Notas

          
            1
            Sobre el caso de Jodie y Mary, véase Zucca 2008: 26 ff.
          

          
            2
            Cabe señalar que el posible cumplimiento del deber hacia el segundo grupo no debilita el ejemplo. Lo que está en juego es la imposibilidad de cumplir ambos deberes al mismo tiempo. El retraso en la vacunación del segundo grupo puede tener un impacto en su estado clínico (una situación que puede verse agravada por categorizaciones incorrectas realizadas por las autoridades normativas, por ejemplo, la sobrevaloración de ciertos factores de riesgo y la subvaloración de otros).
          

          
            3
            Esta terminología es utilizada por António Veloso en Veloso 2003: 208 y 220-227
            .
          

          
            4
            Este estudio se centrará principalmente en las normas que otorgan derechos fundamentales. Sin embargo, los conflictos uninormativos pueden ocurrir en relación con cualquier categoría de norma jurídica, ya que surgen de la incompatibilidad entre diferentes instancias de la misma generalización deóntica. A pesar de la controversia en torno al tema, las normas jurídicas pueden verse como entidades deónticas que regulan la acción humana. Las normas se expresan lingüísticamente a través de disposiciones. Véase 
            Guastini 1999: 100-104 y Grabowski 2009: 130.
          

          
            5
            Véase, entre otros, Bobbio 2009: 177 ff; Duarte 2010: 
            51 ff y 
            G
            uastini 2017:
             143. Esta definición ha ganado prominencia en la literatura reciente, particularmente en comparación con la 
            
              impossibility‑of‑joint‑compliance test
            
             (véase Kelsen 1991: 161-163). Según esta perspectiva, existe una contradicción cuando el cumplimiento de una norma conduce necesariamente al incumplimiento de otra, y es lógicamente imposible cumplir ambas normas al mismo tiempo. Como las normas permisivas no son susceptibles de cumplimiento o incumplimiento porque dan libertad de acción a su destinatario, no pueden generar conflictos. La principal limitación de esta propuesta es, por tanto, la exclusión contraintuitiva de los conflictos entre dos normas permisivas, o entre una norma permisiva y normas imperativas. Una crítica similar puede hacerse a los intentos posteriores de enmarcar la cuestión, que también han favorecido la idea del incumplimiento o la violación de una norma por el cumplimiento de otra (por ejemplo, la propuesta de Hart de reemplazar la noción de incumplimiento por la de conformidad, o la propuesta de Munzer, que también se centró en la idea de violación 
            —
             véase Hart 1998: 268 ff; Munzer 1973: 1144-1148). Mucho más se podría decir sobre esta concepción alternativa de los conflictos normativos y las limitaciones de las propuestas de cada autor. Para un análisis crítico en esta línea, véase Martínez Zorrilla 2007: 105 ff; Zucca 2007: 7 ff. Baste decir que todos estos enfoques o bien niegan la posibilidad de conflictos que involucren normas permisivas o bien los consideran de una naturaleza diferente a los que involucran normas imperativas, y por lo tanto no proporcionan una definición única de conflicto normativo. Lo mismo ocurre con el enfoque de Hamner Hill, que se aleja de la idea de contradicción lógica en favor de una visión funcional, centrándose en la función de cada norma o en sus objetivos subyacentes. En su opinión, la noción de conflicto normativo engloba realidades muy diferentes: contradicción normativa, colisión normativa y competencia normativa. En esta línea, véase también Moniz Lopes 2019: 307 ff.
          

          
            6
            Véase Ross 2009: 128 ff.
          

          
            7
            Véase
             
            Nino, Introducción 2003: 273
            .
          

          
            8
            Para un mayor desarrollo de estos argumentos, véase 
            Martínez Zorrilla 2007: 89-123; Moniz Lopes 2019: 312 ff.
          

          
            9
            Véase Guastini: 2011, 291 ff; Duarte 2010: 55; Pino 2013: 182 ff. Argumentando que los sistemas normativos no tienen por qué ser inconsistentes para generar un conflicto normativo, sin mencionar explícitamente la clasificación en cuestión, véase Hilpinen 1985: 193-194. Esta clasificación, aunque en una concepción diferente, fue abordada previamente por Karl Engisch. Para un análisis crítico de esta concepción, véase Gavazzi 1959: 66-69.
          

          
            10
            Véase Duarte 2010: 55; Guastini 2011: 294; Pino 2013: 182-184.
          

          
            11
            Este ejemplo es una adaptación del conocido ejemplo presentado por Alchourrón en Alchourrón 
            1981: 120
            .
          

          
            12
            Incluso sus defensores no están de acuerdo sobre qué conflictos se incluyen en cada categoría. Por ejemplo, David Zorrilla cuestiona la idea de que los conflictos entre normas de derechos fundamentales deben necesariamente categorizarse como conflictos 
            
              in concreto
            
             e introduce la noción de conflictos contextuales. Véase 
            Martínez Zorrilla 2011b: 734-742.
          

          
            13
            Véase Moniz Lopes 2019: 335-342. Destacando esta y otras objeciones
            , véase
             Sardo 2018: 8 ff.
          

          
            14
            Además de esta vía, Alessio Sardo propuso un enfoque semántico, centrado en el significado atribuido a los términos utilizados en las formulaciones lingüísticas de las normas. Según el autor, esta visión supera algunas de las limitaciones de los argumentos lógicos
            . Véase Sardo 2018: 12.
          

          
            15
            Véase 
            Ratti 2013: 95 ff.
          

          
            16
            Véase 
            Ratti 2013: 95 ff, aunque el ejemplo fue introducido por Guastini (en Guastini 2011: 291 ff) como un caso de conflictos 
            
              in concreto
            
            .
          

          
            
              17
              Véase Ratti 2013: 95 ff.
            
          

          
            18
            Véase Sardo 2018: 10 ff.
          

          
            19
            Véase Moniz Lopes 2019: 333-342; Sardo 2018: 12 y 15-17. Sin embargo, según este último autor, los supuestos conflictos 
            
              in concreto
            
             se diferencian de los demás debido al mayor esfuerzo cognitivo inherente a su identificación. Reorientando la discusión sobre si las antinomias son predecibles, teniendo en cuenta consideraciones pragmáticas y epistemológicas, véase Feis 2020: 399 ff.
          

          
            20
            Sobre el enfoque centrado en la perspectiva del agente, véase Martínez Zorrilla 2011b: 732 ff.
          

          
            
              21
              Por esta razón, se ha evitado el uso del término «conflictos de la norma consigo misma», que, de hecho, se presta a malentendidos, ya que transmite la idea de que la norma en cuestión es, en sí misma, inconsistente. Sobre el uso de esta expresión, véase Duarte 2016: 90-92 y Hansson & Makinson 1997: 314. 
              Por otra parte, se prefiere el término «conflictos uninormativos» frente a «conflictos de instanciación» porque este último tiene dos inconvenientes: no solo abarca conflictos distintos de los que resultan de una única norma, sino que también suele asociarse con conflictos 
              
                in concreto
              
              .
            
          

          22De manera similar, al afirmar que «a norm will be called (self-)consistent if, and only if, the norm-content is consistent», véase von Wright 1963: 134.

          
            23
            Véase Veloso 2003: 211-213.
          

          
            24
            Como ejemplo, véase Rodriguez 2002: 99-101.
          

          
            25
            Véase Martínez Zorrilla 2011b: 735.
          

          
            26
            Véase Hansson & Makinson 1997: 313 ff; Rodríguez 2002: 99-101; Navarro & Rodríguez 2014: 183-184.
          

          
            27
            Sobre este tema, véase W
            aldron 1993: 217; A
            lvarez 2011: 65-66; Mendonca 2017: 186-187; Moreso 2009: 324-325; Pino 2013: 180-181.
          

          
            28
            Véase Teixeira de Sousa 
            2012:
             271 ff.
          

          
            29
            Sobre la idea de que las normas son la base de las posiciones jurídicas y las preceden cronológicamente, véase Arriagada 2016: 154.
          

          
            30
            Los dilemas constitucionales son una categoría de dilemas jurídicos que involucran normas constitucionales.
          

          
            
              31
              Véase Lemmon 1962: 139 ff; MacIntyre 1990: 367 ff y 381-382; Donagan 1996: 11 ff y Sinnott Armstrong 1996: 49 ff. Un ejemplo típico de un dilema moral es conocido como La Decisión de Sophie, donde a Sophie se le da la opción de salvar a uno de sus hijos. De no hacerlo, ambos morirían. Véase McConnell 2018.
            
          

          
            32
            Véase, a modo ilustrativo, Martínez Zorrilla 2008: 22-23.
          

          
            
              33
              Véase Tessman 2015: 15-44; Lariguet 2008: 80 ff. Criticando este enfoque explicativo, véase McConnell 1996: 36 ff; Foot 2002: 175 ff.
            
          

          
            34
            Véase Martínez Zorrilla 2011a: 349 ff; Alvarez 2011: 59 ff. Criticando esta vía explicativa, véase MacIntyre 1990: 371 ff.
          

          
            35
            Véase 
            Sinnott-Armstrong 1996: 52 ff; Brink 1996: 106 ff – Aunque este autor utiliza los conceptos de alternativas equipolentes y inconmensurables; Finkelstein 200: 305 ff – refiriéndose a una elección entre alternativas inconmensurables; Martínez Zorrilla 2008: 31-35. 
          

          
            36
            Véase Martínez Zorrilla 2008: 36-42.
          

          
            37
            Véase Chang 1997: 1 ff; 
            y, más recientemente, Chang 2015: 205; Silva 2011: 280 ff. La escala ordinal establece un orden que no está anclado en una estructura algebraica, mientras que la escala cardinal establece un orden de elementos por valores numéricos que expresan su posición o importancia. Véase Silva Sampaio 2018b: 89 ff.
          

          
            38
            Véase Chang 1997: 13 ff.
          

          
            39
            Con otros conceptos, véase Zucca 2008: 20 ff; Lariguet 2008: 80 ff y Atienza 1997: 13 ff.
          

          
            40
            Esta conclusión no se desarrollará en el presente estudio. Sin embargo, la idea de que la comparabilidad está garantizada por el monismo de valores es controvertida en la filosofía moral. Véase 
            Chang 1997: 16 ff.
          

          
            41
            Cerrando la brecha entre conflictos simétricos y conflictos intraderechos, véase 
            Alvarez 2011: 66 ff.
          

          
            42
            Argumentando que algunos conflictos totales intraderechos son dilemas constitucionales, véase 
            Zucca 2008: 27 ff.
          

          
            43
            Empleando esta expresión en relación con los conflictos que involucran una sola norma, véase 
            Duarte 
            2016:
             90-92. Utilizando el concepto de norma individual o instancia de aplicación, véase Rodríguez 2002: 99-101; Navarro & Rodríguez 2014: 183. Empleando el concepto de norma singular al distinguir entre conflictos intranormativos e internormativos, véase Diciotti & Perini 2012: 148 ff.
          

          
            44
            S
            obre la generalización, véase 
            Schauer 1991: 18 ff.
          

          
            
              45
              Véase Moniz Lopes 2019: 98 y Sardo 2018: 5.
            
          

          
            46
            En un sentido ligeramente diferente, considerando que existe una incompatibilidad empírica entre dos normas de decisión, véase Moniz 
            Lopes
             2019: 342 – nota 620.
          

          
            47
            Respaldando que el análisis conceptual implica tanto la identificación del aparato terminológico y conceptual en curso como la reconstrucción conceptual, véase Chiassoni 2021: 28. Sobre conceptos legales, véase los diversos textos en Hage & Pfordten 2009.
          

          
            48
            Véase, entre otros, 
            Duarte 
            2010: 56 ff; Silva Sampaio 2018b: 78 ff.
          

          
            49
            Sobre la naturaleza contingente de las normas de conflicto, véase Kelsen 
            1973:
             272; Guastini 2014: 124 ff y Guarinoni 2001: 550 ff. Sin embargo, se trata de una cuestión controvertida. Véase Beltrán & Rodríguez 2011: 191; Zorzetto 2013: 81 ff. 
            También se discute sobre las similitudes y diferencias entre estas normas de conflicto, siendo particularmente controvertida la naturaleza de la 
            
              lex specialis
            
            . Sobre este tema, argumentando que la caracterización de la 
            
              lex specialis
            
             como criterio para resolver antinomias normativas es insatisfactoria en muchos aspectos, véase Zorzetto 2024: 15 ff.
          

          
            50
            Véase, entre otros, Mazzarese 1987: 12 ff.
          

          
            51
            Véase, entre otros, Bobbio 1990: 350 ff; Guastini 1999: 442 ff; Mazzarese 1987: 13.
          

          
            52
            Para simplificar, se asume el paradigma de los conflictos binormativos — conflictos entre dos normas — aunque ya se ha reconocido que la plurinormatividad también comprende conflictos entre tres o más normas.
          

          
            53
            Utilizando este término, véase Silva Sampaio 2021: 52.
          

          
            54
            Véase Duarte 2021: 15 ff.
          

          
            55
            Véase Díaz Tolosa 2014: 72.
          

          
            56
            Véase Silva Sampaio 2021: 56 ff; Silva Sampaio 2018b: 79; Chiassoni 2019: 167 ff.
          

          
            57
            La noción de la ponderación como una actividad sujeta a control racional y capaz de producir resultados universalizables contrasta tanto con la idea de que se trata de una actividad puramente arbitraria como de que el resultado de la ponderación se limita a un caso específico. Con una explicación detallada de cada una de estas teorías, véase Martínez Zorrilla 2007: 155 ff. 
          

          
            58
            Véase Alexy 2003; Moreso 2008: 76 ff; Moreso 2009: 267 ff; 285 ff y 302 ff; Moreso 2012; Martinez Zorrilla 2007: 252 ff y Mendonca 2017: 180-203.
          

          
            59
            Compartiendo esta visión, al afirmar que la propuesta de Moreso es una teoría de la ponderación sin ponderación — y, por lo tanto, una teoría de la ponderación en un sentido impropio, véase Chiassoni 2019: 187 ff.
          

          
            60
            Véase, por ejemplo, Alexy 2008: 14 ff.
          

          
            61
            Véase Martínez Zorrilla 2007: 205. Para una crítica general de la teoría de los principios de Alexy, véase, entre otros, Poscher 2009: 433-441 y Atienza & Ruiz Manero 1998: 1 ff.
          

          
            62
            Según Alexy, la ponderación se rige por dos leyes: la primera establece que cuanto mayor sea la interferencia con una de las normas, mayor debe ser la satisfacción de la otra (
            
              ley sustantiva
            
            ); la segunda establece que cuanto mayor sea la interferencia con una de las normas, mayor debe ser la certeza de las premisas subyacentes (
            
              ley epistémica
            
            ). Véase Alexy 2003: 436 ff.
          

          
            63
            Véase Alexy 2008: 14 ff; Con una versión posterior de la fórmula del peso, Alexy 2014: 513 ff.
          

          
            64
            Destacando estos y otros aspectos, véase Duarte 2021: 29 ff; en particular, 35 ff; Silva Sampaio 2018b: 96 ff. 
            En todo caso, cabe señalar que la variable del peso abstracto difícilmente sería relevante en el contexto de conflictos uninormativos: dado que las posiciones jurídicas en conflicto derivan de la misma norma, siempre tendrían el mismo peso abstracto.
          

          
            65
            Véase Silva Sampaio 2018b: 80 ff. Algunos autores añaden a los efectos identificados el requisito de perseguir un fin legítimo. Véase, entre otros, Klatt & Meister 2012: 8 ff.
          

          
            66
            En este sentido, véase Klatt & Meister 2012: 8 ff y 71; Bernal Pulido 2014: 874.
          

          
            67
            Argumentando que el medio es el sacrificio de una norma (la derrotada) y el fin es la satisfacción de otra (la prevaleciente), véase Duarte 2021: 16-17.
          

          
            68
            Véase Klatt & Meister 2012: 79. Identificando tres significados potencialmente atribuidos a la «prueba» de la necesidad, véase Duarte 2021: 29 ff.
          

          
            69
            En este sentido, véase Duarte 2021: 37.
          

          
            70
            Este ejemplo es una adaptación del conocido caso de la Ley de Seguridad Aérea (
            
              Luftsicherheitsgesetz
            
            ), decidido por el Tribunal Constitucional alemán. Sobre el tema, véase Silva Sampaio 2018a: 566 ff y Isensee 2014: 318 ff.
          

          
            71
            Véase Duarte 2021: 29 ff.
          

          
            72
            Destacando que la situación fue creada por los propios terroristas y que su intención era morir, véase Silva Sampaio 2018a: 566 ff.
          

          
            73
            Véase Moniz Lopes 2019: 395.
          

          
            74
            En efecto, un aumento de la satisfacción del interés perseguido por una norma dada puede no implicar un aumento progresivo de la utilidad de perseguirla. Sobre esta idea, véase Sartor 2013: 1435.
          

          
            75
            Sobre el tema, véase Moniz Lopes 2018: 144 ff.
          

        

        
          Resúmenes

          
            Este artículo se centra en los conflictos uninormativos, es decir, los conflictos que tienen su origen en una (y sólo una) norma jurídica. Este fenómeno no puede remontarse a la noción generalizada de conflicto normativo, ya que los conflictos normativos requieren una superposición entre dos o más normas (y, por tanto, se refieren únicamente a los denominados conflictos plurinormativos). Este artículo tiene dos objetivos principales. Por un lado, determinar si los conflictos uninormativos pueden enmarcarse en un concepto (necesariamente más amplio) de conflicto normativo, y de qué manera. Por otro, demostrar que los mecanismos desarrollados por la teoría jurídica en el contexto de la plurinormatividad pueden aplicarse, mutatis mutandis, al ámbito de la uninormatividad.
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            The separation thesis and legal interpretation
          

          An overview

        

        Tomasz Gizbert-Studnicki

      

      
        
          
            1 Introduction
          

          
             
            The purpose of this article is to provide a critical overview of select solutions to 
            a certain problem that confronts legal positivism, namely, the problem of moral evaluations in legal interpretation.
             The central question concerns whether the involvement of moral evaluations in legal interpretation can be reconciled with the positivistic separation thesis.
            
              1
            
             
          

          
             
            In its original general formulation, the separation thesis claims that 
            any connections between law and morality are contingent and not conceptually necessary
             (Hart 2016).
            
              2
            
             The separation thesis is a theoretical claim that says something about the law, not about legal theory. It must be distinguished from the meta-theoretical claim that legal theory is morally neutral and has no justificatory aims (Hart 2012: 240). The latter claim is referred to as “the neutrality thesis” and constitutes the central claim of so-called methodological positivism. 
          

          
             
            The separation thesis comes in several versions.
            
              3
            
             I am interested in its weak version, which Marmor formulates as follows: “[D]etermining what the law is does not, necessarily or conceptually, depend on moral or other evaluative consideration
            s about what it ought to be in the relevant circumstance
            s” (Marmor 1999: 135). This version is considered weak because it does not exclude that determining what the law is may contingently depend on moral considerations. The strong version of the separation thesis claims that determining what the law is never depends on moral consideration
            s. I have chosen to address the weak version because if it turns out that the necessary involvement of moral considerations in legal interpretation falsifies the weak version, then 
            
              a minori ad maius
            
            , all of its stronger versions are also false. 
          

          
             
            The separation thesis is negative in that it makes a claim about what the law does not necessarily depend on, but it says nothing about the positive aspect, namely how the law is determined. This positive aspect is supplemented by 
            the positivistic social thesis, which also appears in various versions. Let us consider just two:
          

          
            
              [T]he existence of law requires some form of social practice that includes judges and ordinary citizens, and this social practice determines, in any given legal system, the ultimate sources of law, or the ultimate criteria or ultimate tests for legal validity (Hart 2016: 461).
            

          

          
            
              Legal facts are ultimately determined by social facts alone (with exclusion of any moral facts) (Shapiro 2011: 27)
              .
            

          

          
             
            To specify, legal facts are facts about legal content (“x is permitted”, “y is forbidden”, “A has the right to do a” etc.). 
          

          
             
            The relationship between those versions of the social thesis and the separation thesis remains undermined. Shapiro’s 
            social thesis entails the separation thesis in its strong version. If the law is ultimately determined by social facts alone, then morality plays no role in its determination. 
            The matter is not so clear, however, with respect to the Hartian thesis. In his list of fundamental claims of legal positivism, the separation thesis and social thesis are separate items (Hart 2016: 461),
            
              4
            
             but this does not mean that they are unrelated. The rule of recognition is undoubtedly a social rule and, as such, is solely a matter of social practice and not a matter of morality. Therefore, accepting the Hartian social thesis commits us to the separation thesis, at least in its weak version.
            
              5
            
             We must stress that the separation thesis, as a consequence of the social thesis, excludes not only moral considerations as necessary determinants (or co-determinants) of the law but also any other nonmoral evaluative considerations (such as religious, aesthetic, economic, etc.).
            
              6
            
             
          

          
             
            The verb “to determine” as used in the social thesis and the separation thesis gives rise to a certain ambiguity. Both theses can be interpreted as either metaphysical or epistemic claims. Metaphysically, both theses claim is that the law is ultimately metaphysically determined solely by social facts without any moral facts.
            
              7
            
             Epistemically, both theses answer the question of how the law is cognized. Thus, the social thesis claims that to identify the law, we must consider social facts. The separation thesis (in its weak version) claims that no moral considerations are necessary for this purpose, although they may be contingently applicable. Below, I adopt the epistemic interpretation and use the verb “to determine” in the epistemic sense.
          

          
             
            A comparison of the two versions of the social thesis referenced earlier shows that we 
            need to distinguish three levels: (i) the level of social facts or social practice, (ii) the level of valid legal norms, and (iii) the level of legal content.
            
              8
            
             Hart’s thesis refers to the relationship between the first and the second levels (social practice determines which norms are legally valid). In contrast, Shapiro’s thesis refers to the relationship between the first and the third levels
             (social facts determine legal content). Obviously, the content derived from valid legal norms is meant here. 
          

          
             
            The separation thesis seems unproblematic within the positivistic camp with respect to the move from the first to the second level. Positivists claim that each legal system is based on a social rule of recognition, the function of which is to determine which social facts are sources of law and, in this manner, to determine the criteria of legal validity in the system. 
            Certainly, the criteria set out by the rule of recognition may be somewhat vague, or there may arise a controversy concerning whether those criteria have actually been satisfied. This particularly applies to inclusive positivism, which claims that such criteria may be moral (or more generally, content-based), provided that in the contingent social practice constituting the conventional rule of recognition, such criteria are actually applied by judges. If that is the case, the application of those moral criteria (but not their general applicability) may be disputed.
            
              9
            
             
          

          
             
            The problem with the separation thesis centres on the move from the level of valid legal norms to the level of legal content
            . Knowing which norms are legally valid does not provide immediate access to legal content. Answering questions relating to legal content requires interpretation.
            
              10
            
             It is frequently claimed that legal interpretation involves evaluative considerations, including moral evaluatio
            ns, and that we are unable to answer interpretative questions without explicit or implicit recourse to values. If this claim is true, it jeopardizes the separation thesis. If the identification of legal content necessarily involves moral evaluations, then legal content is never fully determined by social facts alone, and therefore the truth (or acceptability) of propositions about legal content depends on the truth (or acceptability) of moral propositions. Thus, the separation thesis (even in its weak version), as applied to the move from the second to the third level (from valid legal norms to legal content), appears to be false. 
          

          
             
            The falsity of the separation thesis (if it is actually false) would have a powerfully adverse consequence for legal positivism. If the social thesis implies the separation thesis, the falsity of the latter triggers the falsity of the former (
            
              modus tollendo tollens
            
            ). Some positivists claim that the social thesis is the only distinctive proposition of legal positivism. Therefore, if the falsity of the social thesis were demonstrated, legal positivism would be defeated. 
          

          
             
            Yet, we must note that such an argument against legal positivism is based on certain assumptions. The first assumption is metatheoretical, in that it claims that a theory of interpretation is a necessary part of legal positivism 
            
              qua
            
             a theory of law. If it is not such a part, then even the necessary involvement of evaluations in legal interpretation is coherent with the separation thesis, since positivism is solely a theory of validity. The second assumption is that the law, as a matter of necessity, requires interpretation — in other words, it is impossible to answer questions relating to legal content without interpretation. If this assumption is false, the problem disappears because in those cases where no interpretation is required, legal content may be identified based on social facts alone, which is sufficient for defending the weak version of the separation thesis. The third assumption is that legal interpretation necessarily encompasses moral evaluations. But if such an evaluation is required only contingently, the argument fails because the separation thesis, in its weak form, claims only that the law does not necessarily depend on moral evaluations and does not deny that it may contingently depend on them. 
          

          
             
            Legal positivists have the following options. First, they may reject the first assumption and assert that legal positivism is solely a theory of legal validity (and does not include a theory of legal interpretation) and, therefore, any involvement of moral evaluations in legal interpretation is irrelevant from the perspective of the social thesis and the separation thesis. 
            Second, they may reject the second assumption and argue that it is at least sometimes possible to identify legal content without the need for interpretation.
             Third, they may reject the third assumption and argue that interpretation does not involve (or only contingently involves) moral evaluations.
          

          
             
            In the following, I briefly discuss the merits and demerits of these three options. I refer to certain selected accounts proposed in the legal-theoretical literature. The overview presented below is not complete, but I do believe that the selected accounts are representative of the main lines of thought within legal positivism.
            
              11
            
             The first two options are discussed by using one theoretical account of each of them as examples. The third option is discussed by reference to two accounts, which seem to me fundamentally different.
            
              12
            
          

          
            2 Positivism is solely a theory of legal validity
          

          
             
            Positivists frequently contend or tacitly assume that legal positivism is solely a theory of legal validity, and therefore, both the social thesis and the separation thesis apply exclusively to the identification of valid legal norms but not to the determination of legal content. The separation thesis claims that the validity of law does not necessarily depend on its conformity with morality. Hart’s position on this matter is unclear. Although Hart did not explicitly discuss the problem of interpretation in the context of the separation thesis, he was of the view that the matters of interpretation and validity are separate. The doctrine of the rule of recognition is a theory of validity, since the rule of recognition determines the ultimate criteria of validity. Hart was fully aware that the interpretation of law is value-laden (Hart 2012: 204), but he did not say much about interpretation.
            
              13
            
             He did, however, assert that
          

          
            
              Even if the judges [...] did in fact settle questions of meaning in […] [a] partly evaluative way, this would be something for the general descriptive theorist to record as a fact [...] Description may still be description, even when what is described is an evaluation (Hart 2012: 244).
            

          

          
             
            On the other hand, however, in the 
            
              Postcript 
            
            Hart says: 
          

          
            
              according to my theory, the existence and content of the law can be identified by reference to the social sources of the law […] without reference to morality except where the law thus identified has itself incorporated moral criteria for identification of the law (Hart 2012: 269).
            

          

          
             
            Torben Spaak has recently advocated for, and elaborated in detail on, the view that legal positivism is solely a theory of validity (Spaak 2021). He takes as his starting point the distinction between two levels of legal thinking: “It is one question whether a legal norm [...] is legally valid, that is, exists as a legal norm, and another question just how this legally valid norm is to be interpreted and applied” (Spaak 2021: 446). He then argues that this distinction is natural, since it is the distinction “between the determination of the object of interpretation and determination of the (correct) interpretation of the object of interpretation” (Spaak 2021: 447). The social thesis — and therefore the separation thesis as its consequence — applies exclusively to the first level, which encompasses the move from social facts to valid legal norms. Exclusive positivists say that the validity of law does not depend on its conformity with morality, but is solely based on social facts constituting the sources of law. Inclusive positivists say that the validity may contingently, but does not necessarily have to, depend on morality. But they also claim that validity always ultimately depends on social facts, since whether morality is a criterion of validity depends on the rule of recognition, which is a social rule.
            
              14
            
             On the other hand, interpretative questions such as which canon of interpretation should prevail, are, pursuant to Spaak, not factual but evaluative (typically moral) questions. A judge answering such a question must typically use moral criteria. Therefore, the determination of legal content is not solely based on the cognition of social facts.
            
              15
            
             
          

          
             
            If positivism is solely a theory of legal validity and has nothing (or little) to say about interpretation, it does not seem to be especially interesting since it is unable to provide a sufficient theoretical basis for an explanation of legal practice, which seems relevant for the epistemic reading of the social thesis.
            
              16
            
             But, Spaak refutes this objection, arguing that once we have solved the question of validity, we have to deal with a set of uninterpreted valid norms. This set is ultimately determined solely on the basis of social facts because the rule of recognition that sets out the criteria of validity is a social rule. Spaak argues, “[U]ninterpreted norms [...] can and do guide human behaviour for the simple reason that law-appliers in general rarely deviate from the plain meaning of the norms” (Spaak 2021: 
            462
            ). Therefore, from the perspective of those whose behaviour is subject to legal regulation, the identification of valid “uninterpreted” norms is, in most cases, sufficient for practical purposes. The addressees of legal regulations are rarely faced with interpretative problems. Rather, interpretation is a matter of judicial practice in hard cases, and the number of such cases is limited (Spaak 2021: 
            453
            ). 
          

          
             
            For purposes of the above argument, Spaak must assume that ascribing the plain meaning to the term “uninterpreted norms” is not an interpretative choice based on evaluative criteria. This assumption is disputable, and I discuss it further below. Here, however, note that Spaak’s thesis that positivism is solely a theory of validity does not require the adoption of this assumption. Therefore, one may agree with Spaak’s thesis concerning the scope of legal positivism and disagree with his claim that certain norms do not require interpretation. 
          

          
             
            For Spaak’s conception, positivism is a sort of “minimum theory”, as it explains only “obvious law”. As a theory of legal validity, positivism 
            
              qua
            
             legal theory has nothing to say about legal interpretation. There can be no distinctively positivistic theory of interpretation. 
          

          
            3 The determination of legal content does not always require interpretation
          

          
             
            Some legal positivists reject the second assumption and argue that the determination of legal content only sometimes requires interpretation.
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             The plausibility of the second assumption is a matter of general philosophical controversy relating to the problem of the role of interpretation in textual and verbal comprehension. The stance defined as “interpretative universalism” claims that all comprehension is necessarily a matter of interpretation. Interpretative universalism is accused of neglecting some obvious features of ordinary understanding (Patterson 2006). The famous Wittgensteinian problem of rule-following is closely linked to this issue.
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            Marmor and other adherents of the view that the identification of legal content does not necessarily involve interpretation agree that each interpretation is value laden. Marmor argues, however, that interpretation is only an exception to the ordinary understanding of a legal text (Marmor 2005a).
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             We must engage in interpretation only if doubt arises regarding how to apply a rule. If a legal text is clear, no interpretation is needed. Marmor agrees that interpretation always requires a choice based on evaluative criteria; in most cases, however, legal texts are linguistically clear and allow legal officers and ordinary citizens to identify legal content without making any such choice. One’s understanding of a norm is manifested in the ability to apply it in standard cases. Understanding a norm does not need to involve a statement of the necessary conditions for its every possible application. A norm may be understood with respect to one certain case and remain unclear in another less certain one. 
          

          
             
            The adherents of this view usually recognize that the doubts that trigger the need for interpretation may be caused not only by linguistic defects (such as ambiguity or vagueness) but also by extralinguistic factors (such as obvious immorality or absurd consequences from applying a norm according to its literal meaning in a given case). Nonetheless, they believe that the need for interpretation is an exception rather than a rule. It is worth stressing that the precondition for such extralinguistic doubts is a prior understanding of the rule in question. We cannot say that a rule is immoral or absurd if we do not understand its linguistic meaning. 
          

          
             
            Marmor argues that 
          

          
            
              [the] separation thesis necessarily involves the assumption that judges can (at least in some standard cases…) identify the law and apply it without reference to considerations about what the law ought to be in the circumstances [...]. The distinction between the law as it is and the law as it ought to be entails a parallel distinction between the activity of simply 
              
                understanding the law 
              
              and just applying it and 
              
                modifying or creating 
              
              it (Marmor 2005a: 95). 
            

          

          
             
            He further claims that interpretation is always a (partly) creative activity because it always “adds something new, previously unrecognized to that which is being interpreted” (Marmor 2005a: 125). Therefore, it aims at establishing what the law ought to be, and “legal positivism cannot accept the view that law is always subject to interpretation” (Marmor 2005a: 125). On this basis, Marmor claims that positivism is committed to a distinction between easy cases, where the law is simply understood, and hard cases, where interpretation of the law is needed; otherwise, the conceptual separation between law as it is and law as it ought to would be untenable. This distinction is fundamental for legal positivism and must have a basis independent from the legal positivist doctrine (otherwise, we would be question-begging) (Marmor 2025a: 95-6). This is an important point: The positivistic separation thesis does not
            
               per se 
            
            constitute an argument for distinguishing understanding and interpretation. If Marmor is right, the separation thesis must assume this distinction, which should be separately justified. 
          

          
             
            It seems that Marmor conceives of understanding as a mental state resulting from a cognitive process governed by the linguistic competence of the recipient of an utterance.
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             In this sense, understanding is not an action but is something that happens to us. In contrast, interpretation is an action — or a chain of actions — that is at least partially creative, insofar as it necessarily involves a choice. Without a choice, the doubt triggering the need for interpretation cannot be eliminated. Such a choice is based on normative criteria (moral, religious, economic, or aesthetic). Another difference between interpretation and understanding is that when interpreting a norm, we paraphrase its original wording. Understanding a norm does not involve such paraphrasing but instead takes the wording of a norm as it is. 
          

          
             
            Against this view, some occasionally argue against the idea that understanding based solely on linguistic competence excludes implicit evaluative choice. The arguments are based on the idea that the very selection of the linguistic meaning as the basis for determining legal content is grounded in moral evaluations — in particular, the values of legal transparency and the protection of expectations. Such a claim is characteristic of textualists,
            
              21
            
             as they argue that no method of interpretation can be value neutral.
             Each method of interpretation involves values (even if such values are only tacitly assumed). Even one’s simple understanding based only on linguistic competence involves an implicit normative choice.
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            I do not believe that such argumentation against discriminating between understanding and interpretation is sound. First, outside legal contexts, the literal linguistic meaning is usually ascribed to written and spoken utterances in everyday communication by default.
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             In standard cases, it is simply a matter of instrumental rationality for a speaker to use words according to their standard linguistic meanings.
             Similarly, the legislature tends to speak to addressees of law in the language they are familiar with. Therefore, the choice to ascribe the literal meaning to a legal text by default is not based on any moral choice. Still, it is a simple consequence of instrumental rationality, which in my view is not a moral principl
            e.
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             Here, by “literal meaning”, I mean the meaning determined by the conventions of language (Slocum 2014: 302). 
          

          
             
            Second, we can invoke a well-known argument. The view that the understanding of a linguistic expression (word, clause, sentence, etc.) always requires interpretation, triggers a 
            
              regressus ad infinitum
            
             because the result of interpretation must be formulated through the use of another linguistic expression of the form “L means X”. If the outcome of interpretation is again a linguistic expression, it also must be interpreted, and so on. Therefore, the process of interpretation can never be completed. To avoid such a 
            
              regressus
            
            , we must stop somewhere and say, “This expression is understandable without any further interpretation”. But this means that understanding without interpretation must be conceptually possible. 
          

          
             
            To summarize Marmor’s position, he claims that if the case under consideration constitutes a standard example that unquestionably falls within the clear literal meaning of the norm, no interpretation occurs. This is sufficient to defend the weak version of the separation: It is neither conceptually nor empirically necessary to engage in moral evaluations in the identification of legal content. 
            This is not a normative, but a conceptual claim. Marmor does not contend that judges are compelled to decide in accordance with the literal meaning of the norm to be applied. The question of whether and to what extent judges are bound by the literal meaning of the norms they apply is a normative question. Therefore, legal positivism, as a descriptive theory, has no ambition and no resources to answer this question.
             It is only a statement of fact that judges, in most cases, determine legal content based on the literal meaning of valid legal norms without engaging in interpretative activity. The need for interpretation arises when the language of law is ambiguous, vague, or indeterminate in any other respect. In addition, judges sometimes refuse to apply a rule in accordance with its literal meaning and instead modify this meaning if the adoption of the literal meaning would lead to consequences that they consider morally wrong or absurd. But such a departure from the literal meaning assumes that the norm must have been previously understood. One cannot say “The norm R is morally wrong” if one does not understand R. Therefore, departing from the literal meaning in the process of interpretation by giving priority to extralinguistic canons also requires a pre-interpretative understanding of the norm in question. 
          

          
             
            Chiassoni, in his critique of Marmor’s account, claims that it is based on the premise that the law, as it is for any legal order, is tantamount to the clear, ordinary meaning of the norms valid in such an order (Chiassoni 2008: 260). If a norm does not have such a clear meaning, the identification of its legal content requires interpretation, which always involves evaluation. Chiassoni argues that the adoption of such a premise is based on a normative choice, and this premise simply gives absolute priority to the literal canon of interpretation over all other canons (Chiassoni 2008: 260). 
          

          
             
            That is certainly not Marmor’s view. Marmor, in his critique of textualism, explicitly rejects the premise ascribed to him by Chiassoni (Marmor 2005b). Leaving aside the normative arguments Marmor deploys, the premise ascribed to him makes a normative claim, whereas Marmor’s account is descriptive. Further, the understanding reflecting the literal meaning is usually unreflective and automatic, and is therefore not based on any canon, since the application of a canon must always be reflective. It is true that the literal canon has some moral connotations (its application is linked to the values of legal certainty, etc.), but the need to apply this canon (and consequently prioritize the literal meaning over alternatives identified on the basis of other canons) is triggered only if a doubt arises. Ascribing the literal meaning in the absence of doubt is the outcome of an unreflective and automatic understanding and, as such, is not based on any moral choice. 
          

          
             
            Marmor may be right insofar as his claim is purely descriptive. It is plausible that in real-life situations, people frequently obtain access to legal content in an unreflective manner. It is plausible that in many cases, judges just rely on the wording of the norm to be applied without undertaking any interpretative effort. If the law says that the deadline for lodging a motion is 14 days, there is usually, in standard contexts (but not always), nothing to be interpreted. Relying on the literal meaning is then not a matter of a normative choice and, in this sense, is amoral (Marmor does not use this word). 
          

          
             
            A different question is whether unreflective reliance on the literal meaning by judges is justifiable from the normative point of view. It may be argued that the application of law should always be deliberative, and a judge should avoid unreflective and uncritical acceptance of a literal meaning because such acceptance triggers the risk of wrong, unjust, or absurd decisions.
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             Such a risk may be considered as a normative reason for adopting the maxim 
            
              omnia sunt interpretanda
            
            , understood as a normative requirement of the following sort: “Even if a norm is linguistically clear, a judge should apply extralinguistic canons of interpretation to make sure that such a norm taken in this meaning is systematically, teleologically and morally right”. The positivistic answer to this objection is, roughly, that this is a normative concern, and therefore, it is not a matter of a descriptive theory of law. 
          

          
             
            Marmor’s account is problematic for another reason. As I read Marmor, he assumes that understanding legal texts is the result of a cognitive process governed exclusively by linguistic intuitions grounded in linguistic competence and is therefore amoral. Such a view, although intuitively plausible, is not supported by the results of empirical research. Recent work in experimental jurisprudence has suggested that moral intuitions directly influence the linguistic understanding of a legal text. In particular, the results of experiments suggest that reliance on the literal meaning of legal norms by laymen is driven by their unreflective moral intuition relating to the requirement of the “publicity” of the law (Bystranowski, Hannikainen and Tobia 2024)
            . Other empirical studies have suggested that one’s intuitive understanding is guided by their moral appraisal (
            Flanagan, de Almeida, Struchiner, and Hannikainen 2023
            ) and that intuitive and tacit moral reasoning directly influences the understanding of legal texts and their application to the case under consideration (Kneer and Skoczeń 2023). Therefore, to confirm or refute Marmor’s conception of an “amoral” understanding of legal texts, further inquiry into the cognitive processes underlying the understanding of legal norms would be required. In particular, the question that should be answered regards what role (if any) tacit moral beliefs play in understanding legal norms. 
          

          
             
            The empirical findings referred to above seem to “pose a challenge to positivist theories of law that advocate a strict conceptual separation between the domain of law and morality” (Flanagan, de Almeida, Struchiner and Hannikainen 2023). With respect to Marmor’s account, it may be argued that not only does legal interpretation engage in moral evaluations but so does the understanding of legal texts (either explicitly or tacitly). Therefore, the identification of legal content always depends on moral evaluations, which falsifies the separation thesis, even in its weak version. 
          

          
             
            Let us consider in more detail the question of whether the results of the experiments referred to above are actually able to undermine the positivistic separation thesis. I believe the answer to this question depends on the answer to a more fundamental question, namely, how the reference to “morality” in the separation thesis is to be understood. Here, I have in mind the distinction between conventional (positive) morality and critical morality. This distinction is well known to legal philosophers, as it played a crucial role in the famous Hart–Devlin debate. Hart defined positive morality as the morality actually accepted and shared by a given social group, and critical morality as the general moral principles used in the criticism of actual social institutions, including positive morality (Hart 1963: 20). The subject-matter of ethics as a philosophical discipline is critical morality. For example, the dispute between consequentialism and deontology or (in practical ethics) the disputes relating to abortion or euthanasia pertain to critical morality. In ethical disputes, the question of which moral norms are accepted by members of a given group or society does not have much significance. Ethical disputes relate to the question what is right or wrong, not to the question what people consider to be right or wrong.
          

          
             
            Let us recall that the separation thesis is the main area of contention between legal positivism and the various natural law theories. For the latter, I assume that their common claim is that the law somehow necessarily depends on morality.
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             No doubt, adherents of natural law theories have in mind critical morality and not conventional morality. In the claim that 
            
              lex iniusta
            
            
               non est lex, 
            
            the expression 
            
              lex iniusta 
            
            does not refer to the law that violates the morality contingently accepted by the members of a given society, but rather to the law that that violates the general moral principles of the “true” critical morality. Natural law theories are interested in what is genuinely morally right or wrong and not in what is considered right or wrong by members of society. Therefore, if legal positivists are to engage in a genuine dispute with natural law theorists, their separation thesis must also refer to critical morality. Otherwise, legal positivism and natural law theories would just be talking past one another. 
          

          
             
            Even if the linguistic understanding of a legal text is guided by tacit moral intuitions, the separation thesis may remain true. The fact that people (both laymen and judges) tacitly rely on certain moral intuitions is simply a social fact, but this fact does not imply that these intuitions are correct in the sense of critical morality — they might be wrong in this regard. 
          

          
             
            Two questions arise regarding such moral intuitions. The first is whether those intuitions are shared, in the sense that the overwhelming majority of laypeople have the same moral intuitions. If the answer is positive, we should ask what the basis of such shared intuitions is. Are they the hereditary outcome of the evolution of human minds? Or, have they been acquired through the process of socialization? If answer to the first question is positive, we are dealing with morality conceived of as a part of evolutionary human nature. If the latter answer is positive, then we are dealing with conventional morality. Nevertheless, in either case, we have to contend with descriptive facts, either biological or social. If in the determination of legal content people rely on innate (as opposed to conventionally shaped) moral intuitions, the understanding of the phrase “social facts” in the positivistic social thesis should be broadened to include the shared innate (and not only conventional) moral intuitions people possess. 
          

          
             
            It may be the case that tacit moral intuitions guide the understanding of legal texts, but such intuitions are not uniform (different people have different intuitions), in which case such intuitions would not be the product of evolution or the effect of convention. This would not change the above conclusion. It would simply mean that the understanding of legal texts is guided by actual moral intuitions, the possession of which is a descriptive social (or psychological) fact. 
          

          
             
            The fact that people rely on moral intuitions in the determination of legal content falsifies neither the separation thesis nor the social thesis. Refutation of the separation thesis (in its weak version) would require demonstrating that legal content cannot be determined without reference to critical morality or, in other words, without deliberation regarding what is morally right or wrong (as opposed to what people consider to be right or wrong). Experimental jurisprudence is unable to provide evidence for such a claim, as empirical research investigates what people actually believe and not what they should believe.
          

          
            4 Canons of interpretation are a matter of social facts
          

          
             
            The positivists may challenge the assumption that interpretation is always value-laden in various ways. I briefly discuss two of them in the following. 
          

          
             
            (
            4.1
            ) The 
            positivists may 
            assert that the traditional picture of the law is too narrow. Components of the law are not only statutory and customary rules (plus rules derived from precedential decisions in common law systems) but also canons of interpretation and rules of judicial reasoning (such as 
            
              a contrario
            
             or 
            
              a fortiori
            
            ), 
            provided that they are generally accepted in a given legal culture
            . For the sake of brevity, I refer to canons and rules of reasoning jointly as “canons” and I skip the problem of precedents as a source of law. 
            Baude and Sachs claim that canons constitute “the law of interpretation”,
             which functions to determine the legal meaning of a statute in a legal system (Baude and Sachs 2017: 1580).
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             They further claim that the cannons constitute unwritten law, which derives its validity from legal practice. The validity of the “law of interpretation” is ultimately a matter of social practice, on the same basis as the validity of other legal rule
            s.
            
               
            
          

          
             
            The process of interpreting the law involves applying the law of interpretation. The law of interpretation satisfies the positivistic criteria of validity set out in the systemic rule of recognition.
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             Thus, it is a part of the legal system. Of course, this does not 
            
              per se 
            
            solve the problem of evaluation, but Baude and Sachs claim that extracting legal content from a written document does not necessarily involve direct normative or evaluative judgments. Most of the normative choices at issue have already been made and are reflected in preexisting canons of interpretation, which have the status of legal rules (Baude and Sachs 2017: 1083). Therefore, the application of these canons are not based on the subjective normative choices of a particular interpreter but rather on the congruent practice of the legal community. Such a practice is a social fac
            t. 
          

          
             
            The difference between this account and the account defended by Marmor is clear. For Marmor, each interpretation involves an evaluation, but if the text is linguistically clear and no doubt arises from extralinguistic circumstances, no interpretation is required. For Baude and Sachs, canons of interpretation constitute a valid part of law
            , and therefore, as long as the determination of legal content is based on canons of interpretation, the legal content is ultimately a matter of social facts
            . Obviously, canons of interpretation are based on evaluative choices, but those choices are not made by the interpreter who works with canons that already exist as a part of the law. Baude and Sachs (2017: 1095) stress that “the legal system frequently chooses artificial rules of interpretation, and once chosen they’re the law, whether or not they reflect what a given text 
            
              really meant
            
            ”.
          

          
             
            Let us agree, for the sake of discussion, that the canons of interpretation are valid legal rules and that their validity is based on the conventions shared in a given legal culture. In this case, Baude and Sachs would be able to demonstrate that legal interpretation does not involve moral evaluations, 
            provided that the application of the canons does not necessarily require a normative (moral or other) evaluation. 
            The key problem lies in this proviso. If it is true, the weak separation thesis is true because, at least in some cases, determining legal content on the basis of the canons does not involve a moral evaluation. But is this proviso true? 
          

          
             
            The problem of normative choices and evaluations in connection with the application of canons arises for two reasons. First, the canons sometimes refer to evaluative criteria for the determination of legal content (for example, “If a statutory clause has more than one linguistic meaning, choose the one which promotes the fair solution of the case”). I do not believe that such a reference to moral criteria by the canons triggers a problem for legal positivism. Exclusive positivists would likely argue that such a canon gives judges the power to legislate, whereas inclusive positivists would likely contend that in this way moral criteria are incorporated into the law. 
          

          
             
            The second reason, namely the conflict of canons, is more serious. Recall 
            Llewellyn’s claim that for each canon we may find a “duelling” one. He writes, “[T]here are two opposing canons on almost every point” (Llewellyn 1950: 401). 
            If this is true, then the theory of the law of interpretation does not solve the problem of the separation thesis. Each interpreter, when applying a canon, explicitly or tacitly makes a normative choice, namely by selecting one of the duelling canons. Therefore, each determination of legal content involves an evaluation. Two scenarios are possible here: (i) 
            The canons conflict 
            
              in abstracto
            
             (for example, 
            
              expresso uious est exlusio alteris
            
             and 
            
              eiusdem generis
            
            ), or
            
               
            
            (ii) the canons conflict only 
            
              in concreto
            
            , with respect to a particular interpretative issue. For example, the canon of literal interpretation and the canon of purposive interpretation may conflict in respect to a particular case, but they may remain consistent in respect to other cases. 
          

          
             
            On first consideration, the conflict between canons conceived of as valid legal norms does not seem to trigger a specific theoretical problem. It is commonplace that the law frequently contains conflicting norms. As far as legal rules are concerned, conflicts between them are usually resolved through application of so-called derogatory rules (for example, 
            
              lex specialis derogate legi generali, 
            
            or 
            
              lex posterior derogate legi priori, or lex inferior not potest derogare legi superiori
            
            ). Baude and Sachs would likely assert that such derogatory rules have the status of legal norms. Such rules, however, are useless with respect to conflicting canons of interpretation, as the criteria of specificity, hierarchy, and temporality are obviously not applicable to the canons. As far as legal principles in the 
            Dworkinian sense 
            are concerned, the conflicts between them are resolved through the procedure of balancing. But the canons of interpretation are not principles in the Dworkinian sense, as they are applicable in all-or-nothing fashion. A principle can be fulfilled to different degrees, whereas a canon of interpretation can be either complied with or not. There can be no balancing between conflicting canons. 
          

          
             
            Therefore, the choice between conflicting canons cannot be made by applying derogatory rules or the balancing procedure. The choice is either made 
            
              ad hoc
            
             (to achieve a particular outcome preferred by the interpreter) or is based on a normative doctrine of interpretation accepted (explicitly or tacitly) by the interpreter. Here, I have in mind such doctrines as formalism, textualism, intentionalism, and purposivism, among others, that are present in American legal culture (and their continental counterparts). Such doctrines may be conceived of as the sets of interpretative rules of the second level, the function of which is to solve conflicts between canons (interpretative rules of the first level). From the positivistic standpoint, the selection of a particular doctrine of interpretation is not a matter of convention: Such doctrines are not conventional.
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             They are neither incorporated into the rule of recognition nor validated by the rule of recognition (Greenberg 2017). The acceptance of a doctrine of interpretation is rather a matter of political philosophy and is driven by the accepted values of political morality and their hierarchy. The doctrines govern the selection and use of the appropriate canons of interpretation. Therefore, even if canons of interpretation are a part of the legal system, their application for the purpose of determining legal content necessarily involves evaluations. 
          

          
             
            (
            4.2
            ) The claim that any choice of interpretative doctrine is a matter of political philosophy has been challenged by proponents of exclusive positivism. In the following, I briefly discuss only one prominent version of such an approach.
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             Shapiro argues that legal reasoning (including interpretative reasoning) is necessarily amoral (Shapiro 2011: 266-7). This means that, as far as genuine legal reasoning is concerned, the interpreter does not invoke moral considerations. Law is a plan (or rather a system of plans): “[I]t would defeat the purpose of having plans if, in order to figure out whether a plan exists or what its content is, one had to resolve a question that the plan was designed to answe
            r” (Shapiro 2011: 310). Insofar as law settles moral problems, the interpretation of law cannot be determined by morality. This claim is a consequence of the “general logic of plans” that Shapiro describes. Therefore, the choices between different interpretative methodologies made by an interpreter (between textual interpretation, intentional interpretation, purposive interpretation, and so on) 
            cannot
             be based on moral arguments. The choices should be based instead on descriptive social facts, and the relevant social fact determining such a choice is the actual distribution of trust by the planne
            r:
          

          
            [T]he Planning Theory demands that the more trustworthy a person is judged to be, the more interpretative discretion he or she is accorded; conversely, the less trusted one is in other parts of legal life, the less discretion one is allowed (Shapiro 2011: 331).

          

          
             
            According to Shapiro
            , the identification of the actual distribution of trust is an empirical matter. Therefore, the choice of the appropriate interpretative methodology is a matter of social facts. As the application of the selected methodology determines the legal content, the legal content so determined is also indirectly a matter of social facts
            . 
          

          
             
            Shapiro’s theory gives rise to many questions and objections. The main line of critique asserts that interpretation continuously faces the need to make normative choices and that such choices require moral evaluations.
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             For Shapiro, the need for moral evaluation occurs only if the plan “runs out” and judges must engage in further social planning (Shapiro 2011: 276). Additionally, I would like to raise certain issues, which to my knowledge have not been extensively discussed in the literature to date. Shapiro claims that the legal content identified in the process of interpretation is a matter of social facts because the choice of interpretative methodology is based on the actual distribution of trust, and this distribution is a social fact. But interpretative methodologies are normative (because they state what interpreters should do). Therefore, there can be no logical entailment between the statements describing the actual distribution of trust and the normative methodology of interpretation. Thus, Shapiro falls victim to Hume’s Guillotine. To derive a normative methodology of interpretation from the description of the actual distribution of trust, a normative premise is required of a sort such as “One should follow the intention of the planner (lawmaker) with respect to the level of trust in law-applying agencies”.
             In my view, the adoption of such a premise would be based on a normative choice, and hence its justification would require recourse to moral reasoning. Therefore, Shapiro’s meta-interpretative theory is based on a hidden normative premise pertaining to political philosophy. Specifically, Shapiro’s theory must assume that the courts are obliged to follow the intentions of the lawmaker, at least with respect to the scope of discretion granted by the lawmaker. Several further normative problems arise in connection with this premise. For example, the question should be asked: Which lawmaker is meant here — historical, present, or rational? In the continental tradition, the answer to this question gives rise to the fundamental divide between so-called static and dynamic methodologies of interpretation. 
          

          
             
            More importantly, Shapiro claims that the level of trust determines (through justifying the appropriate interpretative methodology) the scope of interpretative discretion. If the level of trust is high, the interpreter should select a methodology that affords them a broad scope of discretion. If trust is low, a methodology should be selected that eliminates discretion and forces the interpreter to strictly follow the wording. 
            Let us assume that the actual level of trust is low. Therefore, a low-discretion methodology is required, but which one? There are several methodologies that restrict the discretion of interpreters in different ways — for example, textualism and intentionalism
            . Both methodologies come in several variants. The same issue of there being a variety of possible methodologies applies if the level of trust is high, as more than one existing methodology provides for a high level of discretion. Shapiro openly admits that certain types of textualism “confer roughly the same degree of discretion on interpreters as some purposive ones”. Therefore, he concedes that the principles he proposes “cannot inform the choice between such methodologies” (Shapiro 2011: 358).
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            One more issue arises in connection with Shapiro’s account. According to him, the planner is unable to anticipate all future cases. Therefore, when an interpreter is confronted with a case that has not been anticipated and its solution is not provided by the plan (when the law “runs out”), the interpretative methodology that reflects the actual distribution of trust does not allow for the identification of the legal content because such content does not actually exist. In such a case, the decision must be based on extra-legal (including moral) reasons (Shapiro 2011: 276). The interpreters must reach “outside the law”, which means that they act as a legislator. 
          

          
             
            This suggests that we have to address two possible scenarios: either a solution to a given case is anticipated by the plan, or it is not. In the former scenario, the role of the interpreter is merely to discover a solution through application of the appropriate interpretative methodology. For Shapiro, interpretative methodologies provide for a wider or narrower scope of discretion. But how is that possible if discretion necessarily involves a choice between alternative solutions to an interpretative problem? If a solution is anticipated by the plan and must only be “discovered” by the interpreter, there is no room for discretion on the part of the interpreter because only one proper solution exists. The very concept of discretion assumes that more than one solution is possible. If there is no place for discretion, there is also no place for selecting an interpretative methodology based on the level of trust. To repeat: If the solution is provided by the plan, the role of the interpreter is simply to discover the solution. If the interpreter adopts a solution other than the one anticipated by the plan, the decision is wrong. In this scenario, there is no room for discretion. In the latter scenario (no solution is provided), the law-applying agency acts as a planner and not as an interpreter; therefore, interpretative methodologies are irrelevant. 
          

          
             
            I think that the discrimination of situations where a judge acts as a plan applier versus as a plan designer (lawmaker) is really a matter of degree. If the law “runs out”, a judge usually does not refer exclusively to morality (or other external sources) to find a solution, but tries to find the solution through reference to constitutional principles, general principles of law, precedents, analogies, comparative research, and the like (Pino 2012: 196). Decisions in such cases are based on various legal reasons and not solely on moral or economic reasons. As Poscher contends:
          

          
            
              [A]djudication remains a specifically legal enterprise even in cases of legal indeterminacy, even in hard cases for which the law holds no predetermined answer […] The creation of law in the process of adjudication does not become mere politics, economics or moral reasoning or legislation (Poscher 2017: 316). 
            

          

          
             
            Hart stressed that 
          

          
            
              [the] law creating powers which I ascribe to the judges to regulate cases left partly unregulated by the law are different from those of a legislature: not only are the judges powers subject to many constraints 
              
                narrowing his choice 
              
              from which a legislature may be quite free[.] (Hart 2012: 273).
            

          

          
            5 Conclusions
          

          
             
            The brief overview presented above demonstrates that legal positivism has a problem with developing a theory (or meta-theory) of legal interpretation fully consistent with its main tenets — in particular, with the separation thesis (even in its weak version). 
          

          
             
            This problem does not arise for the deflationary position (proposed 
            
              inter alia
            
             by Spaak but presumably tacitly or openly assumed by many positivists). According to this position, legal positivism should be perceived solely as a theory of legal validity. Therefore, the separation thesis (as a consequence of the social thesis) relates solely to the determination of validity and not to the determination of legal content. 
          

          
             
            Marmor claims that legal positivists cannot accept the conjunction of the two claims that (i) law necessarily requires interpretation, and that (ii) interpretation necessarily involves recourse to moral evaluations. These two claims taken together would imply that the content of law can never be identified without recourse to moral evaluations, which, per Marmor, contradicts the separation thesis.
          

          
             
            In their defence of the separation thesis as applied to the determination of the content of law, legal positivists claim that either (i) the identification of legal content never involves moral evaluations, or (ii) the identification of legal content only contingently involves moral evaluations
            . Claim (i) is defended by Shapiro and (with some reservations) by Baude and Sachs, and claim (ii) is defended by Marmor, who agrees that although interpretation necessarily involves evaluations, not all laws require interpretation — in many (or even most) cases, an unreflective understanding is sufficient. Both claims trigger theoretical concerns — or at least I so argue. 
          

          
             
            The conclusion that no positivistic theory of interpretation is conceivable is unsurprising, if one has in mind a normative theory of interpretation. Legal positivism aims to remain a descriptive theory, and it is therefore not positivism’s role to provide recommendations for how the law should be interpreted or how (
            
              pace
            
             Shapiro) the proper interpretative methodology should be selected. But this conclusion does not mean legal positivists should abandon their interest in legal interpretation. Interpretation is an important part of legal practice. There are no obstacles to developing descriptive theories of interpretation that would preserve the methodological principle of neutrality. Here, let us recall the distinction between theoretical and methodological positivism.
            
              33
            
             Descriptive theories of interpretation are positivistic in the methodological sense. They do not have to assume theoretical positivism, in the sense that they may be true, notwithstanding whether legal positivism 
            
              qua 
            
            legal theory (theoretical positivism) is true. 
          

          
             
            On first look, the view that legal positivism 
            
              qua 
            
            legal theory is confined to the matter of the validity of law and has nothing to say about interpretation seems to trigger a sort of internal inconsistency. On one hand, this view implies that legal positivists may give answers to the question of which norms are valid in a legal system, but on the other, they have no tools to answer the questions relating to legal content. I do not think that this inconsistency is genuine. Legal positivism 
            
              qua 
            
            legal theory defines itself as a universal theory of law and not as a theory of any particular legal system.
            
              34
            
             As a general theory, legal positivism looks at the law from an external point of view, either radical or moderate.
            
              35
            
             Legal positivists 
            
              qua 
            
            legal theoreticians make either external statements relating to any law (or to some sort of legal order — for example, contemporary municipal legal systems) or detached statements relating to a particular legal system (as opposed to committed). It is not the role of legal positivism 
            
              qua 
            
            general legal theory to ascertain the validity of any norms in any particular system; such ascertainment would require making an internal committed statement. Of course, legal positivists are free to make internal committed statements confirming or denying the validity of a norm in any particular system. Such statements would not, however, be part of the positivistic theory. Legal positivists, on the same basis, are free to make internal interpretative statements. Therefore, there is no inconsistency between the alleged capability of legal positivism to answer validity questions and its incapability to answer interpretative questions. 
          

          
             
            Another way of addressing this issue is to distinguish first-order and second-order questions (Toh 2021: 562). First-order questions concern whether there is a law addressing some particular question and its content. Second-order questions concern the nature of law and/or what the necessary features of law are. The role of legal positivism is solely to answer second-order questions. Hart believed that first-order statements are internal statements (statements made from the internal point of view) and, therefore, are normative in the sense that considerations regarding their truth (if they are truth-apt) or correctness must include some normative components.
            
              36
            
             Legal positivism, shaped by the principle of neutrality, suggests that legal positivists are not players in the legal game but are rather observers of the game. Therefore, the positivistic legal theory is not “a silent prologue to any decision of law”.
            
              37
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          Notes

          
            1
            I assume that the conceptual analysis in legal positivism consists in a rational reconstruction of the folk theory of law, and not only in an analysis of the meanings of legal concepts. See Jackson 2021, Dyrda & Gizbert-Studnicki 2022, and Himma 2023.
          

          
            2
            This general formulation has been criticized 
            
              inter alia 
            
            by Gardner 2001, Green and Adams 2019,
             and
             Raz 1994.
          

          
            3
            For a detailed analysis of possible understandings of the separation thesis, see Pino 2014 and Morauta 2004.
          

          
            4
            See also Moreso 2001: 38.
          

          
            5
            On the foundational theses of legal positivism, see Himma 2019: 66-76.
          

          
            6
            Gardner 2001: 4.
          

          
            7
            Another question regards what sort of metaphysical determination is meant here. 
          

          
            8
            In continental legal theory, an important distinction is made between norm-formulation and norm. A norm is the meaning of a norm-formulation. See, for example, Chiassoni 2008: 263. Since Anglo-Saxon legal positivists do not adopt such terminology, it seems more convenient to talk about legal content instead of legal norms conceived as meanings of norm-formulations. 
          

          
            9
            I skip here the problem of material validity (coherence with the relevant higher-rank norms), which is discussed in Italian legal theory. Pino (2014) claims that material validity is a real challenge to legal positivism.
          

          
            10
            Spaak (2021: 446) correctly stresses the distinction between two levels of legal thinking: one question is whether a given norm is legally valid, and another question is how that norm is to be interpreted.
          

          
            11
            One important caveat: I will not discuss the stance of Joseph Raz. Due to the complexity of this stance, it is not possible to give its fair critical presentation in this short paper
            . 
          

          
            12
            Obviously, the main opponent of positivism with respect to the matters discussed in this paper is the strong legal interpretivism. For the distinction of strong and weak interpretivism see Dyrda 2022: 99.
          

          
            13
            Chapter VII of the Concept of Law deals almost exclusively with the open texture in law. Obviously, this is a crucial problem, but its discussion does not exhaust all problems of the theory of legal interpretation.
          

          
            14
            Inclusive positivist will, however, argue that ultimately the validity depends on social facts, since moral criteria of validity can only be established by the rule of recognition, which is a matter of social facts. In addition, positivism does not deny the obvious claim that the creation of law is frequently based on moral reasons, but such reasons do not necessarily determine the law’s validity (Poscher 2014: 283).
          

          
            15
            In a similar spirit, Burazin and Ratti argued that the rule of recognition does not necessarily encompass cannons of interpretation (although it may encompass them contingently), and therefore, the social thesis does not refer to them (rules of interpretation are not a matter of social facts). The positivistic claim that the validity of law is ultimately a matter of social facts is not jeopardized by the fact that courts in their decisions are driven by moral considerations (Burazin and Ratti 2021: 123-138). 
          

          
            16
            I owe this reservation to one of the anonymous reviewers.
          

          
            17
            This section is an extended and substantially modified version of my paper (Gizbert-Studnicki 2024) published in Polish.
          

          
            18
            Since 
            space constraints prevent a deeper discussion of this philosophical problem, I only discuss certain selected matters relating to the dispute within the legal theory.
          

          
            19
            On philosophical problems related to distinguishing understanding and interpretation, see Sandro 2022: 159-204.
          

          
            20
            On the different senses of the phrase “linguistic understanding”, see Grodniewicz 2021. 
          

          
            21
            Tobia, Slocum, and Nourse (2023: 19) write “Textualism claims to promote rule of law values (e.g., clarity), fair note and democracy.” 
          

          
            22
            A version of this argument is Fuller’s account in his criticism of Hart. Fuller argues that in the cases where we seem to be able to apply the rule without asking what its purpose is, we simply know the purpose 
            “
            without thinking” (Fuller 1958: 663). 
          

          
            23
            On the concept of the ordinary meaning of rules, see Slocum 2014.
          

          
            24
            In the decision 
            
              District of Columbia v. Heller
            
            , the US Supreme Court said: “In interpreting this text [Second Amendment] we are guided by the principle that ‘[t]he Constitution was written to be understood by the voters
            ;
             its words and phrases were used in their normal and ordinary as distinguished from technical meaning.
            ’
             
            /
            …
            /
             Normal meaning 
            /
            …
            /
             excludes secret or technical meaning that would not have been known to ordinary citizens in the founding generation”. As it appears, the Supreme Court does not use any moral argument to support its thesis. As I think it is based on the argument from instrumental rationality. One may use the same reasoning to justify the claim that statutes addressed for example to professional groups, such as medical doctors, securities traders etc. should be ascribed technical meanings, since members of such groups are familiar with these meanings. 
          

          
            25
            For the Polish discussion, see Grabowski 2015 in English.
          

          
            26
            Not every natural law theorist would agree with this characterization of natural law theories. See, for example, Crowe (2019: 147): “NLT is not about morality of the content of laws.” “The core of natural law jurisprudence, for Murphy, is therefore not that a standard is legally defective if it fails a moral test, but that a standard is legally defective if not backed by decisive reasons for compliance.” 
          

          
            27
            In continental legal theory, a similar view has been expressed, 
            
              inter alia, 
            
            by Duarte and 
            Moniz 
            Lopes 2022.
          

          
            28
            Baude and Sachs (2017: 1116) write: “We assume in this article something like Hartian positivism, partly for ease of exposition, though much of our framework should hold true on any mainstream theory.”
          

          
            29
            I skip here the question of whether a particular interpretive doctrine can be incorporated into the rule of recognition. On this topic, see 
            Luque
             Sánchez 2015.
          

          
            30
            I skip Joseph Raz’s view here, who claims that as a matter of conceptual necessity, interpretation must reflect the intention of the law-maker (Raz 2009). According to Raz, it is a conceptual, not a normative claim. As the intention of the lawmaker is a social fact, the legal content identified on this basis is fully determined by social facts alone. For the critique of this claim, see
             Spaak 2022.
          

          
            31
            See, for example, Pino (2012) who argues 
            
              inter alia 
            
            that extracting the economy of trust from the plan cannot be conceived of as a purely empirical enterprise. 
          

          
            32
            Shapiro claims that the selection of the interpretative methodology by the meta-interpreter requires three additional stages, namely Specification, Extraction, and Evaluation (Shapiro 2011: 359). Space constraints prevent me from addressing these stages in detail, but briefly, it appears that these stages do not include solely establishing descriptive social facts. This relates predominantly to Extraction and Evaluation.
          

          
            33
            On the distinction of theoretical and methodological positivism cf. Chiassoni (2008: 254), with reference to Bobbio’s works. In effect, a theory of interpretation preserving the neutrality thesis should be conceived of as an outcome of methodological l positivism.
          

          
            34
            Space does not allow me to elaborate on the problem of the universality of legal theory. See Raz 2009: 205.
          

          
            35
            For the distinction between the external and internal point of view, see Hart 2012: 89.
          

          
            36
            For a more detailed discussion, see Toh 2008.
          

          
            37
            This is the role Dworkin ascribed to legal philosophy. See, Dworkin 1986: 90.
          

        

        
          Abstracts

          
            
              The fundamental thesis of legal positivism is the social thesis, which claims that law is a matter of social facts. This thesis entails the separation thesis, which, in its weak version, claims that determining what the law is does not necessarily or conceptually depend on morality. The determination of legal content requires an interpretation of law. According to the prevailing view, interpretation necessarily involves moral evaluation. If this is true, then the separation thesis appears to be false. Legal positivists have four possible defences of the separation thesis. First, they may claim that positivism is solely a theory of legal validity. Second, they may claim that interpretation is rather an exception to the ordinary understanding of a legal text. Therefore, in most cases the determination of legal content does not require moral evaluation. Third, they may claim that canons of interpretation are parts of the law and constitute ‘the law of interpretation’ on the basis of which legal content is determined, without the need of moral considerations. Fourth, they may claim that the determination of the proper methodology of interpretation is a matter of social facts, and in particular the matter of the actual distribution of trust. Arguments for and against each of those accounts are discussed. The analysis demonstrates that none of those solutions is fully satisfactory, but the most promising is the first claim.
            

          

          
            
              
                
                  Teza o ločitvi in pravna interpretacija: pregled.
                
                 Temeljna teza pravnega pozitivizma je družbena teza, ki trdi, da je pravo stvar družbenih dejstev. Ta teza vključuje tezo o ločitvi, ki v svoji šibki različici trdi, da določanje, kaj je pravo, ni nujno ali pojmovno odvisno od morale. Določanje pravne vsebine zahteva interpretacijo prava. Po prevladujočem mnenju interpretacija nujno vključuje moralno vrednotenje. Če je to res, se zdi, da je teza o ločitvi napačna. Pravni pozitivisti imajo štiri možne načine za obrambo teze o ločitvi: Prvič, lahko trdijo, da je pozitivizem zgolj teorija o pravni veljavnosti. Drugič, lahko trdijo, da je interpretacija bolj izjema od običajnega razumevanja pravnega besedila. 
                Zato v večini primerov določanje pravne vsebine ne zahteva moralnega vrednotenja. Tretjič, lahko trdijo, da so kanoni interpretacije del prava in sestavljajo »pravo interpretacije«, na podlagi katerega se določa pravna vsebina, ne da bi bilo potrebno upoštevati moralne vidike. Četrtič, lahko trdijo, da je določanje ustrezne metodologije interpretacije stvar družbenih dejstev, zlasti stvar dejanske porazdelitve zaupanja. Razprava obravnava argumente za in proti vsaki od teh rešitev. Avtor pokaže, da nobena od teh rešitev ni povsem zadovoljiva, vendar je najbolj obetavna prva trditev.
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          Legal positions reexamined

          A critique of Duarte’s norm-based analysis

        

        Jorge L. Rodríguez

      

      
        
          1 Introduction

          
             
            In a recent paper titled “Rights as formal combinations of normative variables”, David Duarte identifies what he takes as two flaws in 
            Hohfeld’s (1919) analysis of legal positions: First, 
            “that a norm is not a necessary condition of a legal position,” and second, “that one single action in a correlativity line is sufficient to bring about the action’s result”.
            
              1
            
             To overcome such alleged deficiencies, 
            the author
             develops a new norm-based table of legal positions where co-action from correlated agents is also considered. Duarte views the strictly formal character of this approach as a challenge to traditional theories of rights. 
          

          
             
            The structure of the paper is coherent, it is well-written and clear, and the bibliographical references are adequate and up-to-date. Though 
            Duarte
             
            offers 
            very interesting insights, several central issues in the paper deserve reconsideration. 
            These issues will be addressed in the following eight sections.
          

          2 Ambiguity between norms and normative propositions

          
             
            Duarte’s 
            paper begins with a brief account of some of Alchourrón and Bulygin’s (1971) ideas, emphasizing that an analysis of legal positions should be based on a clear distinction between moral and legal systems, an interpretation of a legal system as a set of norms entailing all its logical deontic consequences, and consequently, that 
            legal positions should include only those that are given by the norms belonging to the set.
          

          
             
            As is well known, one of the fundamental theses in Alchourrón and Bulygin’s (1971) work is the distinction between genuine norms and 
            
              normative propositions
            
            , i.e., descriptive propositions about the existence of norms, or more specifically, about the membership of norms in a normative set, and a correlative difference between a genuine logic of norms and a logic of normative propositions. 
            Duarte
             cites this distinction, uses it throughout the paper, and even wonders whether some of the problems in Hohfeld’s (1919) analysis of legal positions derive from a confusion between norms and normative propositions. However, Duarte’s paper does not appreciate the real scope of the distinction and confuses both dimensions.
          

          
             
            When analyzing the elements of norms, 
            Duarte 
            claims, regarding the deontic operator, that 
          

          
            using the square of deontic modalities, it follows that action φ can be forbidden, mandatory, positively permitted or negatively permitted. Given the accepted meaning of these words, from a prohibition it follows that the agent has a duty to ~φ, from an obligation a duty to φ, from a positive permission a liberty to φ, and from a negative permission a liberty to ~φ.2 

          

          
            And adds that
          

          
            there are good arguments to sustain that, similarly to prohibitions and obligations, permissions can also be understood as a complete deontic modality. That is, in the same way that the prohibition of φ entails ~φ to be mandatory and the obligation of φ entails ~φ to be forbidden, the permission of φ can also be seen as ~φ to be permitted as well”.3 

          

          
            From this, Duarte concludes that “each imposition of 
            
              φ
            
             or of 
            ~
            
              φ
            
             contradicts the permission of 
            
              φ
            
             and 
            ~
            
              φ
            
            ; the permission of 
            
              φ
            
             and 
            ~
            
              φ
            
             contradicts either with the imposition of 
            
              φ
            
             or of 
            ~
            
              φ
            
            ”.
            
              4
            
          

          
             
            This is all as it should be 
            
              in the realm of norms
            
            , i.e., within a logic of norms. Here we have three mutually exclusive and jointly exhaustive deontic modalities: 
            
              O
            
            
              φ
            
            
               
            
            (obligation), 
            
              O
            
            ~
            
              φ
            
            
               
            
            (prohibition), and 
            
              P
            
            
              φ
            
            
               
            
            ∧
            
               
            
            
              P
            
            ~
            
              φ
            
             (double or bilateral permission). The problem is that the analysis offered in the paper concerns 
            
              the deontic status of actions according to a given legal system
            
            , and this means locating the point of view, not in norms themselves, but in 
            
              normative propositions
            
            . Of course, “duty”, “liberty”, “right”, “competence” are words also used in the formulation of norms, but the analysis of legal positions seems to be concerned with their uses in normative propositions. Now, in this realm, you cannot assume 
            
              O
            
            
              φ
            
            , 
            
              O
            
            ~
            
              φ
            
            , and 
            
              P
            
            
              φ
            
            
               
            
            ∧
            
               
            
            
              P
            
            ~
            
              φ
            
             as being mutually exclusive and jointly exhaustive. To say that a given action 
            
              φ
            
             is obligatory according to a certain normative system (NS) means that:
          

          
            
              O
            
            
              φ
            
            
               
            
            ∈
             NS
          

          
            To say that a given action 
            
              φ
            
             is forbidden according to a certain normative system NS means that:
          

          
            
              O
            
            ~
            
              φ
            
            
               
            
            ∈
             NS
          

          
             
            But, what does it mean to say that action 
            
              φ
            
             is permitted according to a certain normative system NS? There are two possibilities, each one corresponding to two different ways the negation of 
            
              O
            
            ~
            
              φ
            
            
               
            
            ∈
             NS may assume:
          

          O~φ ∉ NS       (weak or negative permission) or    

          ~O~φ ∈ NS = Pφ ∈ NS  (strong or positive permission).

          
             
            Weak or negative permission is the simple absence of a prohibition in a normative system; strong or positive permission depends on the presence of an explicit authorization in the system. These two notions are not equivalent since an action may be weakly permitted but not strongly permitted in a given normative system (in which case the system will be incomplete regarding such action), and may be strongly permitted but not weakly permitted in a given normative system (in which case the system will be inconsistent regarding such action). Since completeness and consistency are contingent properties of normative systems (in particular, legal systems), these two notions of permission cannot be assimilated.
            
              5
            
          

          
             
            Duarte
             recognizes and uses the distinction between strong and weak permission. But in such a case, he cannot assume that if an action 
            
              φ
            
             is not obligatory but still permitted according to a normative system, this permission is a bilateral permission (
            
              P
            
            
              φ
            
            
               
            
            
              ∧
            
            
               
            
            
              P
            
            ~
            
              φ
            
            ), since this would only be sound if one assumes 
            
              O
            
            
              φ
            
            , 
            
              O
            
            ~
            
              φ
            
            , and 
            
              P
            
            
              φ
            
            
               
            
            
              ∧
            
            
               
            
            
              P
            
            ~
            
              φ
            
             are mutually exclusive and jointly exhaustive according to any normative system (as 
            Duarte
             seems to do in Sec. 3.1). This is tantamount to assuming the necessary completeness and consistency of any normative system and, consequently, the equivalence between strong and weak permission. 
          

          
             
            There have been challenges against this idea of distinguishing a genuine logic of norms and a logic of normative propositions, as well as against the difference between strong and weak permission. In fact, in Sec. 4 
            Duarte
             uses an argument inspired by Echave, Guibourg, and Urquijo’s (1980) famous 
            
              Toro Sentado
            
             example to question the relevance of “nude” permissive norms and the distinction between strong and weak permission. However, these kinds of challenges are not convincing. In hierarchical normative systems, like legal systems, the existence of a permissive norm (even a “nude” permissive norm) at a certain level, granting thus a strong permission, makes a difference because lower level authorities have no competence to prohibit the permitted action. 
            Duarte
             tries to respond to this in a note claiming that in such a case this effect 
            “does not come from the permission in itself”
             but from 
            “the superiority of the permission”
            . But this is inconclusive since, on the one hand, if in the higher level the action were only weakly permitted, it would in no way prevent lower authorities from prohibiting the action. Consequently, the kind of permission taken into account is what makes the difference. Moreover, and on the other hand, it is not even necessary to consider hierarchical normative systems to show that strong and weak permissions are not equivalent (neither logically nor pragmatically). If both permissions were at least pragmatically equivalent, then if two normative systems (without hierarchies) were equivalent, with the only difference being that a certain action 
            
              φ
            
            
               
            
            is 
            weakly permitted in one and strongly permitted in the other, one and the same normative alteration operated in both systems should lead to identical results. However, if such an alteration consisted in the introduction of a prohibition to 
            
              φ
            
            , this would lead to an inconsistency in the second system but not in the first. 
          

          
             
            Be that as it may, the point is that you cannot have your cake and eat it too. If you find challenges like those convincing, you cannot at the same time use the distinction between weak and strong permission. By contrast, if you think the distinction is sound, and you place the analysis of legal positions in the realm of normative propositions, then you should distinguish not only bilateral and unilateral liberties but also weak and strong liberties, which results in a much more elaborate and complex analysis than Hohfeld’s (1919). And this is not restricted to liberties: 
            
              all deontic modalities
            
             become ambiguous, with a strong and weak sense, when you deal with normative propositions.
            
              6
            
             Nothing remotely similar to this is suggested in the paper. 
          

          3 The problem of norm individuation

          
             
            In the abstract of the paper,
            
               
            
            Duarte
             claims that he will develop a norm-based table of legal positions based on “a simple proposal of norm individuation”, and in Sec. 3 he said that
          

          
            [a]ssuming a legal system as a set of norms implies that each norm is an element of the set and that “a norm” is the unit of the system. Considering that norms are enacted by normative authorities using a natural language and that no match exists between an utterance and a norm, the immediate problem of norm individuation is posed. In simple terms, the problem is: what is a norm or, more accurately, what is a complete norm?

          

          
             
            The problem of norm individuation, at least in the way it has been presented in Raz (1980), cited by 
            Duarte
            , is obscure. Questions like “What is a ‘complete’ norm?” or “How many norms have been enacted by the linguistic formulations expressed by certain authority?” seem rather useless and hardly illuminating. If you assume, as 
            Duarte 
            does, that legal positions are determined by the deontic consequences of 
            
              legal systems
            
            , not by isolated legal norms, a question like “How many ‘complete’ norms have been enacted when the normative authority says ‘Murder is forbidden. Murder in self-defense is, under certain circumstances, permitted’”?, becomes insubstantial. What is needed, and that is what 
            Duarte
             in fact does in the subsequent sections of the paper, is to offer a logical analysis of the structure of norms, not to adopt a certain position regarding the problem of norm individuation, whatever is meant by that. 
          

          4 The type of the conditional unspecified

          
             
            Analyzing the material elements of norms, 
            Duarte
             claims 
          

          
            necessary conditions for regulating behaviour are: (i) an action; (ii) a deontic modalization of that action; and (iii) the conditions under which the deontic modalization of the action depend. It follows that regulation of behaviour is impossible if one of these conditions is absent (some explanations for the third will be given later on). These three necessary conditions lead to the known elements of norm structure; in their conditional order: (i) antecedent; (ii) deontic operator; and (iii) consequence.7 

          

          
            And then, 
          

          
            (viii) the norm sentence (NS) ‘when one loses faith in humanity it is mandatory to listen to Mozart’s Magic Flute’ has the norm (N) ‘when one loses faith […]’ (antecedent [lfh]), ‘it is mandatory’ (deontic operator [O]) to ‘listen to Mozart’s Magic Flute’ (consequence [lmf]): ‘lfh ⇒ O lmf’.8

          

          
             
            Then, 
            Duarte
             proceeds to consider some features of those elements. However, no clue is given regarding the logical link between antecedent and consequent in this structure, represented by the “
            ⇒
            ”
            
               
            
            sign
            
              .
            
             Is it a material conditional, a stronger generalized conditional, a defeasible conditional (
            Duarte
             claims in Sec. 6 that “norms have the dispositional property of being defeasible”)? I don’t mean to say that a thorough analysis of the problem is needed for the purposes of the paper, but at least a brief clarification in a note is necessary to follow the ideas derived from this formalization.
          

          5 Misrepresented opportunity conditions 

          
             
            Considering the antecedent of a norm reconstructed in the way proposed in the paper, 
            Duarte 
            says: 
          

          
            [T]he main point here is that, independently from others possibly expressed by the normative authority, a condition inherent to the possibility of exercising the action foreseen in the consequence has to be therein recognized. This means that, regardless of others (necessarily expressed), all norms contain the (usually unexpressed) condition of the opportunity to perform the action deontically modalized. Thus, when this condition is not filled (the action is not possible), the norm at hand is not applied, despite being in force like all the others within the set; when the condition is filled (the action is possible), it is a necessary (and possibly sufficient) condition for triggering the consequence.9 

          

          
            Exemplifying this, 
            Duarte 
            claims: 
          

          
            (x) in ‘when one loses faith in humanity it is mandatory to listen to Mozart’s Magic Flute’ (formally, lfh ⇒ O lmf), the antecedent has one expressed condition: ‘when one loses faith […]’; yet, it also has an opportunity condition (o) inherent to the action ‘to listen’: it has to be read as ‘o ∧ lfh ⇒ O lmf’.10 

          

          
            And he adds:
            
               
            
          

          
            (xi) in ‘o ∧ lfh ⇒ O lmf’, the condition ‘o’ is necessary but not sufficient to the obligation of listening to be applied (given ‘lfh’); however, in ‘everyone is allowed to sing’ (‘o ⇒ Ps’), the condition ‘o’ is necessary and sufficient: whenever the action is possible, it is (effectively) permitted. 

          

          
            (xii) a N such as ‘o ⇒ Ps’ (everyone is allowed to sing), although in force at some point in space and time, it is only applied whenever the condition ‘o’ is filled; there is no opportunity of singing when the addressee is a person in a coma: in such situation, ‘o ⇒ P s’ is not triggered.11

          

          
             
            There are several issues with this argument. The idea that the possibility of performing the action regulated by a norm depends on certain “conditions of application”, as von Wright calls them,
            
              12
            
             or “conditions of opportunity” in 
            Duarte
            ’s terminology, is of course perfectly sound. However, the representation of this idea and its impact on the structure of norms is quite a different matter. First, suppose I tell you “If it rains, close the window”. This is a conditional norm: if it rains, you have the obligation to close the window; if it does not rain, you have no obligation whatsoever. Now, of course, the possibility of performing the action of closing the window and, consequently, complying with your obligation, depends on certain other conditions, e.g., the existence of a nearby window, its being open, that you are not paralyzed by some strange illness, etc. What happens if any of those conditions are not met? 
            Duarte
            ’s answer is that “
            the norm at hand is not applied, despite being in force like all the others within the set; when the condition is filled (the action is possible), it is a necessary (and possibly sufficient) condition for triggering the consequence”
            
              .
            
            
              13
            
             On this view, the joint satisfaction of these opportunity conditions (together with other possible conditions explicitly considered by the normative authority) is necessary for triggering the deontic consequence, otherwise, 
            
              “the norm is not applied”
            
            . Does this mean that the failure of any of those opportunity conditions results in you having no obligation? This is awkward because the status of an explicit condition and the status of those opportunity conditions does not seem to be the same. As we saw in the rain-window example, if it does not rain, you have no obligation regarding the open or closed state of the window. If the window is open, you can leave it like that or close it, and if it is closed you can leave it like that or open it, and in neither case would you be violating any obligation. But suppose it is raining and the window is closed. In this case one condition of opportunity for performing the action of closing the window fails, but that does not mean you have no obligation, since if you decide to open the window, it would be perfectly sound for me to claim that you are violating your obligation. Similarly, if a strong wind blows and the window opens, you would be obliged to close it. Using an example offered in the text: if everybody is allowed to sing, I have the liberty to sing even if I’m in a coma, for my being in a coma makes it impossible for me to 
            
              exercise
            
             my liberty, but it does not deprive me of the liberty. Opportunity conditions do not operate in the same way as explicit conditions imposed on the emergence of certain deontic consequences. Regarding obligations, opportunity conditions are not conditions for 
            
              having
            
             an obligation in the sense that if they are not satisfied this prevents an obligation from arising. Rather, they are conditions for the possible performance of an action deontically qualified as, for instance, obligatory, in the sense that if they do not verify it will be impossible for you to comply with your obligation, and in certain cases you might offer this as an 
            
              excuse
            
             for your not complying with your obligation. 
          

          
             
            If this is correct, opportunity conditions cannot be placed in the antecedent of a conditional norm. Now, in addition to this substantive problem, there is a formal problem in the paper concerning this point. 
            Duarte 
            claims that in a conditional norm, an opportunity condition is “
            necessary but not sufficient to the obligation”,
             which is formalized as (
            
              o 
            
            ∧
            
               lfh) 
            
            
              ⇒
            
            
               O lmf, 
            
            while in a categorical norm 
            “the condition ‘o’ is necessary and sufficient”,
            
               
            
            which is formalized as 
            
              o 
            
            
              ⇒
            
            
               Ps.
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            Assuming the “
            ⇒
            ”
             sign is something like a material conditional, all of this is wrong. Even accepting the (unacceptable) idea of placing the “o” condition in the antecedent of a conditional norm, “o” would not be a necessary but not sufficient condition of the obligation: it would be a necessary condition of a sufficient condition, i.e., a 
            
              contributory condition
            
             (it is curious that 
            Duarte
             acknowledges this notion footnote but does not mention it in his discussion of the material components of the norm).
            
              15
            
             If “o” were a necessary but not sufficient condition, it should not appear in the antecedent but in the consequent of a conditional. And in the case of a categorical norm, “o” would not be a necessary and sufficient condition of the obligation. If it is rightly placed in the antecedent, it would be a sufficient condition, and if it is a necessary and sufficient condition, the connective in the formal representation should be replaced by a biconditional. 
          

          6 Opportunity conditions and deontic consequences

          
             
            One of the central ideas of the paper is directly related to the question examined in the previous point. 
            Duarte
            
               
            
            claims: 
          

          
            As follows from the internal possibility condition, the exercise of a liberty is dependent on such possibility: the holder of the liberty to φ can exercise the legal position if she is in a condition to do so. Such internal possibility is, then, a necessary condition for the exercise of a liberty. However, if an impossibility of exercising that position might arise from some limitations of the holder, it can also arise from the action of third parties whenever they defeat the internal possibility of the liberty holder to act.16 

          

          
             
            The idea of placing opportunity conditions in the antecedent of a conditional norm in which the deontic modality appears in the consequent, together with the idea that those opportunity conditions may be frustrated by an action of a third party, leads 
            Duarte
             to conclude that in such a case the third party would not just be 
          

          
            cancelling the exercise; she is, furthermore, denying the deontic fact that the liberty holder is permitted to act. Ultimately, such defeat turns out to be exactly the same as removing that specific liberty holder from the set of PA agents.17 

          

          
             
            Hence, if a norm grants me the liberty to sing, and an agent knocks me unconscious preventing me from singing, such an action would amount to a change of the norm, excluding me from the set of holders of that liberty. And this, in turn, makes 
            Duarte
             claim that 
          

          
            being permitted is not a sufficient condition to the liberty to be applied (for a token of φ to be the case). And it is incomplete because another necessary condition is required: imposing the secondary addressees to not defeat the internal possibility to act.18

          

          
             
            Even more: 
          

          
            An example such as the one above also shows that the Hohfeldian liberty ↔ no-right line of correlativity amounts to a violation of Hume’s guillotine: law is effectively changeable (and without power) whenever any member of the SA set wants that to be the case. Any SA set agent is free (apparently under a weak permission) to remove any agent from the PA set, modifying the one originally formulated by the normative authority. However, the same cannot be said when the liberty correlates with a duty not to defeat: with this correlation, law is not changed by a SA set agent; it is violated. So, when a permission is complete, a SA set agent preventing a PA set agent from exercising her liberty is simply breaching a duty […] Therefore, if normative authorities enact complete permissions (actually, mere ‘regulative permissions’), then it follows that the liberty conferred to PA set agents necessarily correlates with a duty not to defeat the internal possibility (held by SA set agents). So, when the internal possibility condition and the counterparty’s co-action are taken into account, it becomes visible that, regarding other agents, tokens of φ are only exercisable if defeating is understood as forbidden. Given the duality of necessity and sufficiency, and being such duty a necessary condition to the deontic completeness of permissions, it follows that a liberty to φ is a sufficient condition for the SA set agents to bear a duty not to defeat.19

          

          
             
            This is incorrect. It is undeniable that in many cases liberties are reinforced by prohibitions on interfering with their exercise, among other mechanisms. But that is just a contingent normative design. “Nude” liberties are not only conceivable but frequent, and in certain cases unavoidable. Think of this boxing example offered by Genaro Carrió in his preliminary note to the Spanish translation of Hohfeld’s work: 
          

          
            Each fighter has, in front of the other, the privilege of giving him ‘correct’ blows, in the sense that he does not have the duty to refrain from doing so. None of the fighters has that duty and both have the no-right correlative to the privilege of their opponent. But since a no-right is not the same as a duty, each of the fighters can legitimately do everything in his power (without violating any genuine duty) to prevent his rival from exercising the privilege he enjoys.20

          

          
             
            To put it bluntly: the mere presence of a permissive norm in a normative system is in no way a reason to think that 
            
              another norm 
            
            prohibiting others to disturb the exercise of the permitted act will necessarily be part of the same system. 
            Duarte
            ’s incorrect conclusion derives from the wrong location of opportunity conditions as conditions that subordinate the derivation of deontic consequences, when they are in fact only conditions for the possible fulfillment of actions deontically qualified. Of course, if you wrongly allocate opportunity conditions in the antecedent of a conditional whose consequent is a deontic modalization of an action, and you admit that third parties may affect those opportunity conditions with their actions, the consequence will be that such agents will affect the emergence of deontic consequences with their actions. As 
            Duarte
             says, this would amount to an alteration of deontic consequences and, thus, to a modification of norms by unauthorized agents.
            
              21
            
             But this is not a consequence of the acceptance of “nude” liberties: this is just a consequence of a deficient reconstruction of the structure of norms. If there is a norm granting me the liberty to sing, and you knock me unconscious, you deprive me of the possibility of exercising my liberty, but you obviously don’t acquire any magical normative power.
          

          
             
            There is a second flaw in the argument: even assuming that opportunity conditions are necessary for the emergence of deontic qualifications, not just for the possibility to comply with
            /exercise
             them, Duarte’s claim that “
            a liberty to 
            
              φ
            
             is a sufficient condition for the SA set agents to bear a duty not to defeat”
            
               
            
            it,
            
              22
            
             needs another step in the argument. You have to assume that the duty not to defeat the liberty is a necessary condition of the liberty (of course, I would not say “of the liberty”, as Duarte did, but rather “of the exercise of the liberty”). However, what constitutes a necessary condition of the (exercise of the) liberty is not 
            
              the duty
            
             not to defeat, but 
            
              the fact 
            
            that it is not defeated by third parties. The only thing you can derive from the assumption that opportunity conditions must be placed as conditions for the emergence of normative qualifications (
            
              “o 
            
            
              ⇒
            
            
               Ps”
            
             in 
            Duarte
            ’s formalization), and the additional idea that third parties may alter such conditions with their conduct, is that a necessary condition (of a sufficient condition) of the existence (exercise) of a liberty is that third parties 
            
              do not
            
             defeat those conditions, not that they are under the obligation not to defeat them. The latter requires the (contingent) existence of another norm in the system. Therefore, the only one that is “violating Hume’s guillotine” here, as Duarte put it,
            
              23
            
             is the author himself.
          

          7 Management of the results of action

          
             
            Concerning duties and claim-rights, 
            Duarte
             writes: 
          

          
            a duty assigned to a PA set agent correlates with a permission held by the claim-right holder, showing that this correlativity line also presents two contradictory deontic modalizations. 

          

          
            (lxxxv) considering the object and the deontic modalization of the claim-right position, the N expressed by ‘it is mandatory to pay 500 florins (£ 500) per month to personal employees’ can be formalized as: ‘(ip ⇒ O{PA} £ 500/month) → (P{SA} mra)’, where ‘mra’ stands for to ‘manage the result of action’; this means, consequently, that SA agents are prima facie allowed ‘to accept’ and ‘to not accept’ the result of the action to be carried out by PA agents.24

          

          
            And Duarte adds 
          

          
            By ‘managing the result of action’ it is meant the adaptative co-acts carried out by the claim-right holder towards the actual or future exercise of the main action by the duty bearer (regarding the result of such action).25

          

          
             
            This idea that claim-right holders always have a bilateral permission to accept or not accept the result of an obligatory action is, again, just a contingent fact. For instance, parents may be imposed with the duty to take care of their young children, while children do not enjoy the liberty of accepting or refusing the results of such care. Similarly, there are many other scenarios where claim-right holders have a duty to accept the results of obligatory actions. 
          

          8 A misstep in formalizing norms of competence

          
             
            Duarte
             conceives of competence norms as complex regulative+constitutive rules: 
          

          
            (civ) a competence norm, therefore, is a dual composition of the possibility to act and its own permission; following the same notation used here to formalize norms, Sarastro’s power conferring norm can be initially presented as ‘ip ∧ p ⇒ ◊ ∧ P{Sarastro} dc {SA}’.26 

          

          
            I will not discuss here the widely debated question concerning the status of power-conferring rules or competence norms. However, if you accept the basically constitutive nature of competence norms, as 
            Duarte
             seems to, then you should accept that granting competence and regulating the exercise of such competence are two different and independent things. Consider the following example: in certain jurisdictions lawsuits must be signed by agents with a law degree to be valid. Judges must have a law degree to be appointed as such, but they are forbidden from practicing as lawyers. Now, if a judge signs a lawsuit, the lawsuit is valid but the judge has violated her prohibition. 
            Duarte
             seems to acknowledge the possibility of such cases when he claims: 
          

          
            The distinction between the generic action and the individual acts by which the law is effectually changed is, however, decisive to understand a competence norm as a constitutive permission. And this distinction is decisive because being (generically) permitted to produce deontic consequences does not necessarily mean that all the tokens of such action are permitted as well: nothing inhibits the system to have other norms forbidding some exercises of the power at hand. Therefore, if a power conferring norm (generically) allows the production of deontic consequences, each of these consequences can be limited by the eventual existence (within the set) of other norms prohibiting tokens of that action.27 

          

          
            But if you admit the possibility of regulative norms forbidding some exercises of a legal power, this implies that not all of them are necessarily permitted, as follows from the formalization offered.
          

          9 Unwarranted reduction of strong incompetence and immunity

          
             
            Concerning incompetence/immunity, 
            Duarte
             writes: 
          

          
            A totally different scenario is the one that occurs when a normative authority enacts what can be wrongly called as a ‘norm of incompetence’: when a normative authority states that a body or a person does not have power (and never did). A significant aspect justifies the said difference: such ‘norm of incompetence’ is not a norm at all. Since no deontic consequences are being produced (and no previous positions are being changed), an enactment of this sort is merely a descriptive sentence about the law: it is being said that the body or the person at hand lacks power. Thus, officially stating ‘incompetence’ is just a descriptive utterance about the absence of a competence norm (signalling ‘no power’).28 

          

          
            And he adds: 
          

          
            It is precisely for the reason that the absence of power has no normative basis (and cannot be assigned to any legal norm whatsoever) that it is claimed here that Hohfeldian disabilities and immunities are no other than an expression of a confusion between norms and normative propositions: when Hohfeld makes reference to a disability he is not pointing out a legal position, but merely describing its absence (in this case, power). And this seems to be quite clear. Once it is accepted that there are no positions without norms and that no norm can confer a position opposed to one dependent on constitutivity, it has to be accepted as well that the word ‘disability’ just plays the role of a normative proposition,29 

          

          
            and 
          

          
            Given Hohfeld’s conception of correlativity as a material equivalence, the ‘disappearance’ of disabilities as legal positions has to imply the same consequence to immunities. And such consequence seems to be right. As a matter of fact, it is so deontically empty to not have power as it is to be in the correlative position: there is no possible normative basis regarding not producing and to not being targeted by deontic consequences.30

          

          
             
            These ideas are at least debatable. If legal positions depend on the content of legal systems and thus involve dealing with normative propositions, and if it makes sense to distinguish strong and weak permissions when it comes to regulative norms, a parallel distinction can be made between strong and weak incompetence/immunity, even if competence norms are conceived of as basically constitutive. This idea has been sharply defended by María Beatriz Arriagada Cáceres.
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             It is one thing to say that agent 
            
              x
            
             is incompetent regarding agent 
            
              y
            
             (and 
            
              y
            
             has an immunity regarding 
            
              x
            
            ) concerning certain normative action (NA) according to normative system (NS) in the sense that there is no norm in NS that grants 
            
              x
            
             the legal power to alter 
            
              y
            
            ’s normative status (weak incompetence/immunity). It is quite another thing to say that agent 
            
              x
            
             is incompetent regarding agent 
            
              y
            
             (and 
            
              y
            
             has an immunity regarding 
            
              x
            
            ) concerning a certain NA according to NS in the sense that there is a norm in NS that makes 
            
              x
            
             incompetent to alter 
            
              y
            
            ’s normative status (strong incompetence/immunity).
          

          
             
            There is nothing strange in the idea of norms making certain agents incompetent for certain normative actions, or granting explicit immunities. Suppose a constitutional norm that denies the executive the power to create criminal offences. That would not be a mere negative incompetence, and the norm in question would not be a declarative statement. Or a constitutional provision that makes lower ranked authorities incompetent to enact norms depriving citizens of their constitutional rights. That would not be a mere negative immunity, and the norm in question would not be a declarative statement. 
          

          
             
            The relations between these different notions are the same as those between strong and weak permissions: an agent may be incompetent in the negative sense but not in the positive sense regarding a certain normative action in a given normative system, in which case the system of competence norms will be incomplete regarding such normative action. And an agent may be incompetent in the positive sense but not in the negative sense regarding a certain normative action in a given normative system, in which case the system of competence will be inconsistent regarding such normative action. 
          

          
             
            Accepting these distinctions provides a more sophisticated framework for the analysis of legal positions. Rejecting them forces us to read a number of legal provisions as merely declarative statements with no normative consequences. But how can one justify interpreting authoritative statements like the ones mentioned as merely declarative and devoid of normative effects? And what would be gained with such a reductive approach? 
          

          10 Conclusion

           I believe that Duarte’s paper presents, as I already said, many interesting insights and deserves attention. However, it would benefit from addressing the remarks presented here and reconsidering some of its central tenets. In particular, Duarte’s quest to find an independent deontic content for all legal positions leads to the defense of problematic ideas and the dismissal of some relevant notions. 
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            This commentary originated from discussions held within the blind peer review process of David Duarte's paper ‘Rights as formal combinations of normative variables’, recently published in Revus (2023) 51. The author challenges Duarte's norm-based analysis of fundamental legal positions on eight counts. It argues that Duarte's analysis fails to fully respect the distinction between genuine norms and normative propositions; raises insubstantial questions about norm individuation; does not clarify whether conditional norms rely on material conditionals, stronger generalized conditionals, or defeasible conditionals; misplaces the opportunity conditions for norm application in the antecedent of a conditional norm; wrongly assumes the universality of bilateral permissions for claim-right holders to accept the results of obligatory actions and that all exercises of legal power are necessarily permitted; and, finally, improperly reduces legal provisions of strong incompetence and immunity to merely declarative statements. 

          

          
            
              Ta komentar je nastal na podlagi razprav, ki so se odvile v postopku slepega ocenjevanja članka Davida Duarteja »Rights as formal combinations of normative variables«, ki je bil nedavno objavljen v reviji Revus (2023) 51. Avtor izpodbija Duartejevo normativno analizo temeljnih pravnih stališč v osmih točkah. Trdi, da Duartejeva analiza ne spoštuje v celoti razlikovanja med pravimi normami in normativnimi propozicijami; postavlja nebistvena vprašanja o individualizaciji norm; ne pojasni, ali pogojne norme temeljijo na materialnih pogojnikih, močnejših generaliziranih pogojnikih ali uklonjivih pogojnikih; napačno umešča priložnostne pogoje za uporabo norme v antecedent pogojne norme; napačno predpostavlja, da je sprejem rezultatov obveznih dejanj za imetnike pravic-zahtevkov vedno poljuben in da so vsa izvajanja pravne moči nujno dovoljena; in končno, neustrezno reducira pravna določila o pozitivni nepristojnosti in imuniteti na zgolj deklarativne izjave.
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          The norm-based approach facing criticism

          A Reply to Jorge Rodríguez

        

        David Duarte

      

      
        
          1 Overview and scheme

          
             
              Rodríguez had the consideration to make public, following a happy initiative from 
            
              Revus
            
            , a blind review he provided for 
            my
             paper “Rights as formal combinations of normative variables”.
            
              1
            
             At the time, the journal challenged me to reply, which I did. With some updates and changes, that response forms the content of the following pages. Accordingly, the response now published is organized in the very same way: it follows the structure and sequence of Rodríguez criticisms. Back then, he built his review on eight specific points, claiming there were various flaws in the paper. Each one of those eight points will be addressed here in an overall attempt to show that the flaws Rodríguez pointed out are somehow, and for very distinct reasons, ungrounded.
          

          2 Ambiguity between norms and norm propositions

          
             
            Rodríguez starts by claiming that although the difference between norms and normative propositions is often mentioned in the paper, it is not clearly used and many confusions follow from a possible misunderstanding of their difference. His first example of such an alleged confusion is that on paper, bilateral permissions are said to contradict obligations and prohibitions, and such propositions are only valid in the realm of norms and not in norm propositions. He then adds that the analysis of legal positions seems concerned with their use in norm propositions and that the paper describes them in the specificity of a given legal system. He concludes this point by saying that, in the paper, no sharp difference is made between strong and weak permissions and, specifically, that the 
            
              Toro Sentado
            
             example shows how strong permissions are autonomously valuable.
            
              2
            
          

          
             
            It is my firm opinion that there is no confusion between norms and normative propositions and, in this aspect, that the analysis of legal positions does not differ from the analysis of norms. When someone says that “a permissive norm contradicts a prohibition” they are describing something that happens in the deontic realm in the same way as when saying that “the duty to φ contradicts the liberty to φ”. These sentences are descriptive, but the content to which they refer is prescriptive in both cases. In legal science, one uses the perspective of the observer, which means that the outcome is necessarily a proposition about the law (either in general or regarding a specific legal system). This does not mean, however, that the object of such proposition lacks normativity. And this is as valid for norms as it is for legal positions. Saying that “ф holds a claim right” describes a specific legal position held by ф. Yet, at the same time it says that from her perspective ф is entitled to the result of an action carried out by the correlative agent (the object is normative). Accordingly, nothing prevents the statement by which a bilateral permission contradicts an obligation. It suffices to make explicit (as it was) that the perspective is the one of norms.
          

          
             
            Moreover, the paper does not concern the deontic status of actions according to a given legal system, but the deontic status of actions given the different deontic modalizations of such actions, which also means that it is totally independent from any given legal system. A mandatory norm will always confer a duty regardless of the legal system at hand. When one says that “a mandatory norm confers a duty”, it is the same as saying that the agent’s deontic position is to be obliged to do something. And this has nothing to do with a given legal system. It does happens in a legal system, of course, but in the sense that it can happen in all of them (it regards invariants of legal systems).
          

          
             
            On the other hand, the paper is totally assertive about the difference between strong and weak permissions, including the relevant fact that it even withdraws distinct legal positions from those two kinds of permission: “liberties” for strong permissions and the so called “vacuum liberties” for weak permissions. What is said, instead, and I think it is quite undeniable, is that legal systems work with bilateral permissions (at least by default), something that follows from consistent arguments related to the semantic notion of permission (and permissive verbs) and from the very impressive argument Ratti recently presented.
            
              3
            
             And, evidently, the above statement about the regularity of bilateral permissions in legal systems does not mean that those systems are complete: it would be absurd to claim such a thing.
          

          
             
            This brings us to the problem related to the value of a strong permission when compared with a weak one. In the paper it is not denied (and it could not be) that a strong permission has autonomous value and that different effects follow from a strong permission (when compared with the mere absence of an obligation). On the contrary, many differences are taken from such a distinction. However, the 
            
              Toro Sentado
            
             example is not a good way to show those differences
            
              4
            
            . Evidently, when 
            
              Toro Sentado
            
             enacts the strong permission, it follows that the lower authority becomes constrained to forbid the action previously permitted. But such constraint does not follow from the permission; given that the permission by itself only creates a contradiction, the constraint strictly follows from 
            
              lex superior
            
            . It is only this norm of conflicts that sustains the prevalence of the permission. Moreover, such effect is also inconclusive: the system is supposed to have another norm saying which consequences follow from that prevalence (usually, the removal from the system). Thus, it seems that the 
            
              Toro Sentado
            
             example is, on this matter, completely useless.
            
              5
            
          

          3 The problem of norm individuation

          
             
            Rodríguez’s main point here is that norm individuation, as a theoretical issue in legal science, is a rather useless and hardly illuminating topic. He also argues that what is needed is a logical analysis of the structure of norms, and not to adopt a certain position regarding the problem of norm individuation. For him, knowing what a complete norm is seems totally pointless.
            
              6
            
          

          
             
            Rodríguez here offers just a personal opinion about the theoretical importance of a topic. Fair enough. However, and even considering that he is not an isolated voice on the matter, it is difficult to understand how one can sustain such an opinion.
            
              7
            
             As a matter of fact, to know what a norm is as a unit of a normative system is absolutely essential to carrying out many of the tasks assigned to legal science: without such scientific presupposition, no classification of norms can be correctly conceived and no consistent body of knowledge can be built on a matter such as conflicts of norms. How is it possible to say that norm X conflicts with norm Y if one does not know if they are one or two norms? This is, for instance, what underlies the relation between general and special norms. Only when it is assumed that a negative condition is the antecedent of “another” norm, which is a norm individuation choice, can one say that a special norm is a different unit from the general one. This is just one very simple example, but many others could be given to show that a vital part of our theoretical constructions about normative systems are inevitably dominated by solutions given to problems that are effective problems of norm individuation.
          

          
             
            Moreover, and keeping with the example of general and special norms, it is even possible to say that normative systems are built by normative authorities assuming options of norm individuation. When a norm authority enacts 
            
              lex specialis,
            
             such authority is exactly saying that one norm (different from the other) prevails over another (different from the first one). That is, such authority is clearly assuming that a special norm is, by itself, a complete norm. Therefore, ignoring the topic, as Rodríguez does, is also to invalidate the understanding of some relevant presuppositions normative systems contain regardless of our scientific assumptions.
            
              8
            
          

          
             
            I do believe that disregarding norm individuation will only lead to confusion, a lack of clarity, and inaccuracy. In my opinion, a solid and consistent future for legal science is totally dependent on a large consensus within the epistemic community about what forms a norm as the unit of a normative system. And such path also passes through a shared opinion about the logical structure of norms, which is no other than the “morphological scheme” of a norm and, consequently, an expression of theoretical options formulated within the field of norm individuation. To say, as Rodríguez explicitly does, that a logical analysis of the structure of norms is needed and norm individuation is not, seems to be praising something and condemning it at the same time: they are one and the same (at least, they are the two faces of the very same coin).
            
              9
            
          

          
              (i) if one conceives the logical structure of a norm as “ip 
            ⇒
             P 
            
              {PA}
            
             
            φ
             
            
              {SA}
            
            ”, what is being said is that a norm entails an action, a deontic modalisation of such action, an antecedent and two sets of addressees; and this is no other than a proposal of norm individuation.
          

          
              (ii) the same would be true with any other logical structure; for instance, the mere idea of “q 
            → Op” (or, alternatively, in the insular conception “O (q
             
            → p)”) is also an evident proposal of norm individuation; although it is a very incomplete one, it assumes clear choices of individuation.
          

          
             
            There is only one thing left to stress — it was not in vain that Bentham gave so much attention to norm individuation (more than a hundred pages in 1782).
            
              10
            
             With his outstanding (nearly prophetic) vision, he clearly saw that there could not be any successful organization of the legal materials enacted by normative authorities without a precise definition of what a complete norm is and how one should differentiate one norm from another.
            
              11
            
             And, as usual, he was right.
          

          4 The type of the conditional unspecified

          
             
            Rodríguez makes a very small point here merely questioning the formalization of the conditional; specifically, the use of the sign 
            ⇒
            . More than making an explicit critique, Rodríguez points out the fact that some explanation should have been given for it.
            
              12
            
          

          
             
            The 
            ⇒
             sign is usually used to represent a defeasible conditional.
            
              13
            
             Since nothing was said about it in the paper, it follows that it was just the adoption of a convention.
          

          
             
            Even though it is a very small point, it is one with large scope and full of consequences. Assuming the defeasibility of norms, expressed by a specific symbol, amounts to stating that each and every norm (at least, first-order norms) can enter into a conflict and can be defeated. Since legal positions are given by norms, it therefore also means that all legal positions (at least, first-order ones) are, by definition, defeasible. And this is quite relevant in the underlying theoretical structure of the paper: it says that the holder of a legal position is exercising it in a lawful manner if and only if such position, whenever in conflict with another, somehow prevails. 
          

          
             
            Accordingly, one of the most significant implications of using the 
            ⇒
             symbol is that everything that is said about norms only concerns their application to a case and not the regulation of such case: the 
            
              prima facie
            
             character of all norms (at least, first-order norms) means exactly that filling the antecedent is only a sufficient condition of applicability and not of regulation.
            
              14
            
             So, one norm can be called to a case and be exempted of its regulation if another (conflicting one) is called as well and prevails over the first. The relevancy here is that under the norm-based approach this is also valid for legal positions: no legal position is “effective” until an “all norms considered” assessment (i) establishes the inexistence of conflict, (ii) or states a prevalence.
          

          5 Misrepresented opportunity conditions

          
             
            Rodríguez’s point here is threefold. First, he says that “opportunity conditions” are not conditions like the others. He gives the example of a norm such as “if it rains, you have the obligation to close the window” in which even if the window is closed and it is raining one remains obligated because the window might open at any moment. He also uses an example from the paper about the liberty to sing, saying that such liberty is fully applicable to a person in a coma even though such a person is absolutely incapable of singing. Second, he says that opportunity conditions cannot be placed in the antecedent of a norm; inversely, they should be placed in the consequent. Third, he says that the opportunity condition is neither solely a necessary nor sufficient condition of an obligation; it is, rather differently, a mere contributory condition (a necessary condition of a sufficient one)
            
              15
            
            .
          

          
             
            Rodríguez did not pay full attention to a relevant detail transversal to the whole paper, namely, that norms are not considered as having a “general” opportunity condition (a condition related to all opportunities to act), but only a specific one that was called the “internal possibility condition”; that is, a condition strictly related to the physical and mental capabilities of the primary agent to perform the action foreseen in the consequence. The reason for this reduction rests on the fact that the “internal opportunity condition”, unlike any condition of opportunity (external to law), directly follows from the axiom “ought implies can” and, consequently, expresses the relevant and obvious fact that any exercise of a regulated action depends on its subjective possibility. Since a norm cannot demand an agent to do something impossible without contradicting “ought implies can”, such a norm cannot be applicable whenever the action is subjectively impossible. And this is more or less clear: if the agent cannot carry out a token of the action foreseen, then such an act is not performed and there is nothing to be under the deontic modalisation adopted for the action at hand. It is only when the agent can carry out that token (there is an internal opportunity) that the norm at hand is in the condition to say “it is forbidden, mandatory, or permitted”.
            
              16
            
          

          
             
            Accordingly, the “rain and window” and the “liberty to sing in a coma” examples cannot be assimilated as expressing occasions with similar relevance to law. Rodríguez is right regarding the first: if it is raining, the agent is evidently obliged to close the window whenever it is open (or for some reason it is closed but then opens). But he is wrong regarding the second: if the agent is in a coma she cannot sing and, therefore, no token of the regulated action will be the case. Therefore, there is nothing to regulate and the permission to sing is simply not applicable. It is clear that the agent remains a holder of such liberty, but being such a holder is a natural consequence of a norm in force in the normative system at hand: the agent is still a member of the set of primary agents of such norm and, consequently, holds the liberty to sing. Yet, holding the liberty through a norm that is in force in the system does not necessarily mean that such norm is applicable when the agent cannot carry out a token of the action-type. Such a norm is not triggered because the regulation it contains has no empirical object: no token can be performed by the primary agent.
          

          
             
            A condition of a conditional belongs, by definition, to its antecedent, not to the consequence. It cannot be, as Rodríguez claims, that a necessary condition for the possible performance of an action (as he labels it) should appear in the consequence. Although Rodríguez is speaking about general opportunity conditions, given the misunderstanding mentioned above, the mere idea of a condition belonging to the consequence is very difficult to accommodate considering the universal conditional scheme of norms.
          

          
             
            In any norm with more than one condition, each condition is a necessary but not sufficient condition of the consequence (but they are jointly sufficient). Assuming, of course, that they are cumulative, as was the case with the examples in the paper. And the “internal possibility condition” is no different from any other condition possibly expressed by the normative authority: if the agent is obliged to close the window when it rains, then her ability to act is a necessary condition in the same way as raining is (the norm is only triggered if they are both the case). But if such a norm only depends on the “internal possibility condition” (a categorical norm in von Wright’s sense), then such condition is necessary and sufficient.
            
              17
            
             This seems to be plain and simple at the level of a norm being triggered and applicable to a case (not applied, given its defeasibility).
            
              18
            
          

          6 Opportunity conditions and deontic consequences

          
             
            In this point, Rodríguez attacks the idea that permissions imply (or can imply) a duty to not defeat the internal possibility of exercising the action foreseen in the consequence. He mainly says that such reinforcement of the permission is strictly contingent and that nothing prevents the system from having “nude” permissions (in which the above duty does not exist). He then cites Carrió’s example of two boxers fighting each other, a normative scenario in which each fighter is totally free to punch the other and no duty to prevent such action exists.
            
              19
            
             Rodríguez makes a second criticism in this point: he says that the exercise of a liberty is viable, not if third parties have a duty to not defeat the possibility to act, but if they actually do not defeat it as a matter of fact. His idea is that such duty is not derivable from the permission in itself, and since it depends on a specific norm conferring the obligation not to act, he argues that the duty to not defeat challenges Hume’s guillotine.
          

          
             
            It is clear that a (simple) permission to do 
            φ does not entail, by itself, a duty to not defeat the possibility to φ. This is clearly stated in the paper. Moreover, that such duty would be given by a third norm, which would evidently be a contingent normative scenario, was never at stake. However, such a conception of (simple) permissions in which the action of the primary agent is not protected by such duty, shows a rather “incomplete norm” and leads permissive norms to be somehow useless (if a third norm protecting the liberty does not exist, something quite usual in normative systems). Any agent, and even an agent foreseen in the set of secondary agents, can freely prevent the primary agent from acting without any violation of the law (a situation of “normative self-defeasibility”).
            
              20
            
             It is for this reason that, as was claimed, our understanding of permissions probably has to change and has to accommodate the old idea (von Wright’s) that a permission is effectively a prohibition directed to third parties, normatively granting a sort of freedom to choose and act: secondary agents are under the duty to not defeat the possibility primary agents have to act.
            
              21
            
             And it was clearly stated in the paper that 
            the completeness of permissions (acquired with the duty to not defeat) works at the conventional level of norm individuation: it is a proposal based on the absurd opposite alternative of having to admit that permissions do not regulate action within their very own correlativity line. This means therefore, that Hume’s guillotine is only put in danger by the current conception of permissions, in which the epistemic community seems to easily accept that they are by definition “self-defeasible”. So, Rodríguez is doubly mistaken here: (i) the duty not to defeat was not conceived as being given by a third norm, and (ii) the completeness of permissions (given by such duty) is not a matter of logical entailment but rather a strict matter of (possibly shared) conception.
            
              22
            
          

          
             
            Rodríguez’s use of Carrió’s example is also problematic. It is a very peculiar (and interesting) example because the exercise of the liberty consists exactly in the removal of the (exercise of the) duty to not prevent the action. But to explain the example under the “complete conception” of permissions it is relevant to understand that the duty to not defeat has adaptative content. That is, the object of such duty depends on the factual possibility of preventing the mental and physical abilities required to realize the specific action foreseen (the co-action of secondary agents is always unspecified and fully depends on the primary action effectively adopted by the primary agent). Accordingly, when the primary agent’s action is, roughly speaking, to destroy the exercise of the duty held by the other agent (to punch him), then such duty becomes almost empty under the penalty of a contradiction (you are permitted to do something that others are obliged to prevent). In this very specific (and rare) kind of permission, the duty to not defeat becomes almost irrelevant because of its natural emptiness (if one is allowed to punch someone else, then the latter agent may not defeat the former’s freedom to punch). It is also important to see that both fighters are exercising the same liberty: both of them are permitted to punch each other and each is forbidden from defeating the freedom to punch. So, nothing in the example denies the workability of the correlativity line given by “complete permissions”: “liberty 
            ↔ 
            duty to not defeat the internal possibility”.
          

          7 Management of the results of action

          
             
            Here, Rodríguez criticizes the proposition that the holder of a claim-right has a position with autonomous content, also denying such position to be under a permission and, consequently, to be a form of managing the result of the action carried out by duty bearer. He says that in many normative situations the claim-right holder is obliged to accept the result of that action, and he provides the example of parents and minor children, wherein the latter cannot refuse the actions performed by the former under their duty to take care of them.
          

          
             
            In a scheme of legal positions, as exposed in the paper, in which each secondary agent also contributes to achieving the result of the action to be carried out by the primary agent, it naturally follows (i) that the position of the former also has an autonomous content, and (ii) that such position is also under a specific deontic modalisation. Accordingly, it was claimed that a claim-right holder manages the result of such action since she is under a (bilateral) permission regarding her own (autonomous) action: given that duty bearer and claim-right holder have “contrary” positions (actions), the holder of the claim-right is permitted to accept or refuse the result of the action the duty bearer is obliged to carry out. In the scheme of legal positions presented, all this follows from a single norm that imposes a duty on the primary agent, in which the permission to the secondary agent is merely implied (giving her the management of the result of the primary action).
          

          
             
            On the other hand, this is the only way to explain the “space” the claim-right holder has to “waive” the duties of correlative agents (without power). For instance, think about the constitutional norm that imposes inviolability of correspondence: it is exactly the implied permission of the claim-right holder that allows her to give the duty bearer access to her mail. But this is just an example. Rigorously, the same applies on a norm individuation basis to all obligations whose exercise by the duty bearer is disjunctively experienced by the claim-right holder.
            
              23
            
          

          
             
            Rodríguez’s example here is problematic since minor children do not have the capacity to exercise the permission claim-right holders have and, moreover, such children are represented by their parents exactly to do so. So, even if holding a permission (as they do), they cannot exercise it. Yet, if one thinks about a “major child” it becomes clear that an 18-year-old is effectively allowed to accept or refuse what follows from the duty to take care.
          

          
             
            It is also important to note that if an agent is obliged to accept the result of an obligatory action, such position does not come from the norm at hand, but from another norm (creating a conflict of legal positions). Two agents in the same correlativity line cannot have two duties coming from the very same norm (under the framework of norm individuation adopted or any other minimally reasonable framework). Two directed duties in the same correlativity line necessarily implies two norms. One can think, for instance, about the duty to not torture. Under such a prohibition, the claim-right holder may “waive” a token of the duty and allow the duty bearer to torture her. But it is possible to sustain that she is also forbidden from doing so. Yet, this is only sustainable if in the system there is a norm that forbids an agent from consenting to her own torture (human dignity, for instance, under some conceptions).
            
              24
            
          

          8 Misstep in formalizing norms of competence

          
             
            Rodríguez claims here that once one distinguishes between power conferring norms and norms on the exercise of power, one has also to admit that there might be norms forbidding some exercises of such power. Therefore, since those exercises are forbidden, he sustains that it is senseless to generally formalize power conferring norms as permissions.
            
              25
            
          

          
             
            Once power conferring norms are differentiated from norms that regulate the exercise of power, as is sustained in the paper, then one is speaking about (at least) two different norms. Nothing prevents the power conferring norm to be a permission and the norm that regulates the exercise of power to be a prohibition (it is actually quite usual in normative systems). It just follows that the type of action “producing deontic consequences”, typical of competence norms, is overall permitted, but a specific token of such action is forbidden (in the same way as the action-type of eating can be generally allowed but forbidden when doing it inside movie theatres).
          

          
             
            The existence of these prohibitions regarding some specific exercise of power does not deny that the power conferring norm is, in itself, a permission, which is the sole issue at stake here. So, the fact that some agent ф is forbidden from creating deontic consequences on electric bikes does not prevent the fact that such agent holds the power to create deontic consequences on bikes in general and, at the same time, that such competence norm (the one in “agent ф is competent on bikes”) is, in its own individuation, a permission (allowing agent ф to produce any deontic effects whenever there is no specific prohibition to a more specific subjacent matter). Accordingly, formalizing norms of competence as permissions just signals that these norms, regardless of other norms preventing specific ways of exercise, are general permissions for the type of action they foresee.
          

          9 Unwarranted reduction of strong incompetence and immunity

          
             
            Rodriguez states that there is nothing strange about norms making certain agents incompetent for certain normative actions, or norms granting explicit immunities. By saying this, Rodríguez challenges the idea expressed in the paper that the second correlativity line in the Hohfeldian second-order table of legal positions is a confusion between norms and norm propositions. While denying this claim, Rodríguez affirms that disabilities and immunities are as effective legal positions as any others and he gives examples of norms that would confer them.
          

          
             
            In the norm-based approach, to hold a legal position is to be a member of a set of agents a norm contains: that is, an agent holds a legal position if and only if there is one norm in the system that foresees such agent as a member of a set of agents (primary or secondary). And this makes complete sense: since a legal position is a deontic “standpoint” where an agent is (and in relation to others), there cannot be a legal position without a norm that defines what such “standpoint” is (and, in that way, which relation the agent has with others).
          

          
             
            The strategy underlying the norm-based approach leads, then, to two legal positions in each correlativity line given by each type of norm (prohibitions, impositions, permissions, and power conferring norms). It also leads to the negation of (alleged) legal positions that, in a Hohfeldian style, are not norm-based but merely constructed under logical moves (such as negations).
          

          
             
            This is the case with second-order norms (competence norms) and specifically when they do not exist in the system. To support the second, second-order Hohfeldian correlativity line, one needs a norm capable of conferring disabilities and immunities. It is not enough to say that a disability is a negation of a power and that an immunity is a negation of a liability: one has to find a normative way in which such positions can be norm-based (conferred by a norm).
          

          
             
            As the paper showed, the best possibility would be a “norm of incompetence”, but there is no such a thing in normative systems. If a normative authority enacts “agent ф is not competent on bikes”, what such authority enacted was a mere proposition about the law, describing the nothingness of not being competent: agent ф was incompetent and keeps being so after that enactment (no changes were produced in the system). The same is valid for real competence norms: when the authority enacts “agent ф is competent on bikes”, it does not follow that all the others hold a disability. Such power conferring norm only confers two legal positions: a power to agent ф and a liability to all the others (or to those that are in the set of secondary agents). Indeed, all others who face agent ф are incompetent; but such feature is only the negation of power and the description of not having power. It is in no way a normative attribution of a disability.
            
              26
            
          

          
             
            One of the central premisses here is that power conferring norms are constitutive: they foresee an action-type (to produce deontic consequences) that would be impossible without the norm. Thus, without such a norm, nothing capable of changing the legal system exists: the absence of a power conferring norm is just an absence (a “legal nothingness”).
            
              27
            
             And this is why it seems puzzling to speak about weak immunities. Being power constituted, how can the absence of power give to third parties something following from the no constitution of that power? What is actually being claimed is the attenable idea that, because I have no power to change the Portuguese Constitution, all the others hold a legal position towards me (an immunity). In other words, what is being said is that, despite the absence of a norm, there are still legal positions.
            
              28
            
             And if this seems to work under the Hohfeldian scheme of negations, it does not surpass the norm-based approach: here, it just remits disabilities and immunities to mere propositions describing a “legal nothingness”.
          

          
             
            Rodríguez tries to give examples of norms conferring immunities. But his examples do not succeed because they are just expressing the usual confusions between immunities and claim-rights, or with mere declarative statements. His first example is a constitutional norm denying the executive the power to create criminal offences. This is a clear case of a declarative statement: if the executive was never constituted with the power to create criminal offences, from such constitutional enactment no changes have been made in the system; the executive was and keeps being incompetent. Therefore, the constitutional “norm” is just describing that the executive remains powerless as it always has been. If for some reason the executive creates a criminal offence, the invalidity of such norm follows from the fact that there was no power (and not from “violating” the constitutional statement).
            
              29
            
          

          
              (iii) the constitution gives powers {a, b, c} to the legislative, powers {d, e, f} to the executive and powers {g, h, i} to the judicial; the constitution also has the sentence “the executive has no powers on c (or on x)”; such sentence just describes the fact that no competence norm empowered the executive on that matter.
          

          
              (iv) the executive never had any power on “c” (or on “x”) and keeps being powerless on the matter, which means that no deontic consequences follow from such sentence; the opposite of a constituted normative situation is just its absence: the executive is in a “legal nothingness” (not holding a disability).
          

          
             
            His second example is a constitutional norm that makes lower ranked authorities incompetent to enact norms depriving citizens of their constitutional rights. If the normative scheme here is similar to the one above, the same solution follows: it is a mere declarative statement. But if the scheme is that those lower ranked authorities are forbidden from enacting norms depriving citizens of their constitutional rights, then it is a prohibition and such citizens hold a “normal” claim-right against those authorities (prohibitions are first-order norms and they confer claim-rights). Thus, it seems that Rodríguez did not provide a viable example of a “norm of incompetence”. Yet, and being completely fair, it is not easy to give an example of something that does not exist.
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            1
            See Duarte 2023 and Rodríguez 2024
            .
          

          
            2
            Rodríguez 2024: 
            §
            2 online.
          

          
            3
            Ratti 2018: 92.
          

          
            4
            On the example, Guibourg, Echave and Urquijo 2008: 155.
          

          
            5
            Rodríguez (2024: 
            §
            4 online) also speaks here about “a weak permission from a higher level”. The statement cannot be any other than a mistake: a weak permission is equivalent to the absence of a norm, so it therefore has no “enactor” and there cannot be any hierarchical level for inexistent norms. On the other hand, Rodríguez whole first point seems to live in a sort of “straw man fallacy ambience”. The paper constantly stresses the difference between norms and norm propositions, the difference between strong and weak permissions, the difference between unilateral and bilateral permissions, but the (alleged) absence (or inconsequentiality) of such distinctions is exactly what Rodríguez criticizes. 
          

          
            6
            Rodríguez 2024: 
            §
            5. online.
          

          
            7
            Also sceptical about the relevance of norm individuation, Dworkin (1972: 885) and Bix (2009: 137).
          

          
            8
            Although it must be said that law is human-made and therefore built with some theoretical assumptions legislators have themselves: they put norms into the system according to what they know (and they make norm individuation choices).
          

          
            9
            Rodríguez 2024: 
            §
            5 online. On the many problems that norm individuation poses, Duarte 2024a: 337. On the following second example, Sieckmann 2015: 909.
          

          
            10
            Bentham 1970[1782]: 156.
          

          
            11
            In his own words, after analysing the elements of a norm: “we are now prepared for endeavouring to fix what may be called the individuality of a law [norm]. Now, the individuality of a law results from the integrality and the unity of it laid together. To fix the individuality of a law then is to ascertain what a portion of legislative matter must amount to in order on the one hand not to contain less, in the other hand not to contain more than one whole law”. 
            Bentham 1970[1782]: 156.
          

          
            12
            Rodríguez 2024: 
            §
            5 online.
          

          
            13
            Van der Torre and Yao-Hua Tan 1997: 82; Governatori, Rotolo, and Sartor 2005: 30.
          

          
            14
            Applicability is here used in the sense of “internal applicability”, as in Moreso and Navarro 1996: 127.
          

          
            15
            Rodríguez 2024: 
            §
            7 online.
          

          
            16
            External opportunities are a totally different thing since they have nothing to do with “ought implies can” and they are not related to the possibility the agent has to act. They are just external events and not “legal possibilities”.
          

          
            17
            Von Wright 1963: 74.
          

          
            18
            It is another thing 
            to see those conditions as related to obtaining the result of the main action that the norm at hand foresees. And it was here, specifically related to obligations, that such condition (the “internal possibility condition”) was stated as a contributory one: in order to an agent to get paid by another, the latter has to act, and such act depends on its subjective possibility. Consequently, for that result, the possibility condition is only a necessary condition of another one.
          

          
            19
            For the example, see Carrió 1968: 17.
          

          
            20
            Given that it is an agent selected by the permission in itself that is making the permission useless. 
          

          
            21
            Specifically, as a toleration also imposed on others. See, von Wright 1963: 89.
          

          
            22
            And strictly seen as given by the permission in itself: once permissions are understood as “complete”, each single permission brings with it a duty to not defeat the possibility to act (because what one calls a “permission” is actually an adaptative content of not preventing the possibility an agent has to act).
          

          
            23
            Duarte 2023: 24.
          

          
            24
            And, again, it becomes very clear how norm individuation is relevant for the present subject matter.
          

          
            25
            Rodríguez 2024: 
            §
            10 online.
          

          
            26
            For more detailed explanations of these arguments, see Duarte 2024
            b
            : 407. On the other hand, nothing prevents the use of the word “disability” (and the use of the word “immunity”) to describe the inexistence of power (or to describe that one is not targeted by norms produced by an incompetent agent). However, such words are used as propositions about the law and not as ways to express effective legal positions (conferred by norms of the system).
          

          
            27
            I am not the holder of a legal position when no norm exists in Portuguese law conferring me the power to change the Constitution. I just do not have power. And by saying that I am incompetent I am just describing the absence of such power.
          

          
            28
            Rodríguez (2024: §11 online) and Arriagada (2020: 9) are defending weak immunities
            . This defence is essentially based on a parallel between liberties and imm
            unities. Yet, the parallel is mistaken since the absence of a strong permission leads to a weak permission (if the action is not forbidden), but the absence of a competence norm does not lead to anything. And this follows from the fact that strong liberties are not given by constitutive norms, but powers are: the action in a liberty is still possible without the norm, but the action foreseen in a competence norm (producing deontic consequences) is not.
          

          
            29
            Which is a consequence precisely coming from the constitutivity of power conferring norms. Without them, the production of deontic consequences does not exist; the agent was exercising an action that it is “impossible”.
          

        

        
          Abstracts

          
            
              Jorge Rodríguez has criticized some nuclear premisses of the norm-based approach to legal positions sustained in “Rights as Formal Combinations of Normative Variables” (published by 
              
                Revus
              
               in 2023). Beyond their great value, his criticisms turn out to be an excellent opportunity to elucidate some points that, most probably, were not presented with the desired clearness. Even though Rodríguez makes very sharp comments on the paper, it seems that there are no reasons, as will be argued below, to drop any of the premisses he targeted. Be that as it may, what really matters is that above everything the present response aims to contribute to a very interesting discussion; one that Rodríguez, with his refined outcome, put at a very high level.
            

          

          
            
              Jorge Rodríguez je kritično obravnaval nekatere temeljne premise normativnega pristopa k pravnim položajem, ki sem ga predstavil v članku »Rights as formal combinations of normative variables« (objavljenem v Revusu leta 2023). Ne glede na Njegove kritike predstavljajo odlično priložnost za razjasnitev nekaterih vidikov, ki morda niso bili predstavljeni z želeno jasnostjo. Čeprav Rodríguez podaja zelo ostre pripombe k članku, se bo v nadaljevanju pokazalo, da ni utemeljenih razlogov za opustitev katere koli izmed premis, ki jih je izpostavil. Kakorkoli že, bistveno je, da z odgovorom želim prispevati k izjemno zanimivi razpravi, ki jo je Rodríguez s svojim izpopolnjenim prispevkom postavil na zelo visoko raven.
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