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Introduction

! I 'he right to education may be dated back to 1791 when it was first
mentioned in Article 1 of the then French Constitution. In 1793,
it was also included in the Declaration of the Rights of Man and

of the Citizen (Article 22). According to the Constitution of 1791 and

the Declaration of 1793, the right to education meant the right to pub-
lic education or schooling, as provided by the state and available free
of charge to all citizens (Simenc and Kodelja, 2015, p. 197). In 1921, the

International Labour Organization (ILO) adopted the Corto — Minimum

Age (Agriculture) Convention (No. 10), one of the most important mile-

stones in the child’s right to education. Article 1 of the Convention states:

“Children under the age of fourteen years may not be employed or work

in any public or private agricultural undertaking, or in any branch there-

of, save outside the hours fixed for school attendance. If they are employed
outside the hours of school attendance, the employment shall not be such
as to prejudice their attendance at school.” Still, for millions of children
throughout the world, enjoyment of the right to education remains a dis-
tant goal. Their age and (im)maturity make children a vulnerable group
of the population, one provided with special protection by international
and national legal acts. Despite the general vulnerability of children, in-
dividual groups of children are particularly vulnerable due to their health

(e.g- children with a disability) or the circumstances (e.g. Roma, child sol-

diers, children facing domestic violence or poverty) in which they find

themselves. These children have many of their human and child’s rights
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violated, where the right to education is especially vulnerable. Education
is critical for the short-, medium- and long-run well-being of any child.
This article’s chief focus is on implementation and protection of the

child’s right to education, with four questions under consideration:

a)  How is the right of the child implemented in important internation-
al human and children’s rights treaties?

b) Which protection is given in selected cases of infringements of a
child’s right to education?

¢) How has the ECtHR decided with respect to limitations on the
child’s right to education?

d) Howisthe COVID-19 crisisimpacting the child’s right to education?

The article builds on the premise that education is the right of every
child, not a privilege. Especially these days, the right to education is sub-
jected to various threats. The article analyses some of these and offers
solutions (especially those adopted by the ECtHR), which may be used
as good practice for Slovenian authorities. Namely, society (national and
international) has an obligation to fulfil children’s right to education.
Another purpose of the article is to provide an overview and insights into
children’s right to education, which may help teachers, directors, pupils,
parents and anyone else interested in the topic improve their knowledge
and understanding of this fundamental right of the child. The basic re-
search methodology underpinning the article is doctrinal legal research
(also called ‘black letter’ methodology), which focuses on the letter of the
law. Using this method in the present article, the author conducts a de-
scriptive analysis of legal rules relating to the child’s right to education
(e.g. in international treaties, constitutions, acts, cases). In pursuing the
research questions, the article contains introduction and conclusion sec-
tions, along with three main chapters: Right to education as the child’s
right in an international perspective, Right to education in light of the
ECHR and its selected judgments and COVID-19 crisis and the child’s

right to education.

The child’s right to education — an international perspective

Adopted in 1989, the United Nations Convention on the Rights of the
Child (UNCRQC) is the first international binding instrument to ex-
plicitly recognise children as human beings with innate rights (Odink,
2019, p. 2). The UNCRC provides the most complete statement of chil-
dren’s rights ever produced and is the most widely-ratified internation-
al human rights treaty in history. The Convention has been ratified by
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196 countries, including all European Union (EU) Member States.’ The
UNCRC is a landmark treaty on rights of the child, outlining univer-
sal standards for all children’s care, treatment, survival, development, pro-
tection and participation. The Convention covers all aspects of a child’s
life and sets out the political, civil, social, economic and cultural rights to
which all children everywhere are entitled. These rights may be defined
as the set of values that adults (e.g. parents, guardians, teachers) should
respect in their relationships with children. The principle of best interests
(Article 3 UNCRC) should always be the fundamental starting point in
all relations and decisions concerning children and their rights (for more,
see Kralji¢, 2016, 2018, 2019a; Kralji¢ and Drnovsek, 2019). The UNCRC
also explains how adults and governments must work together to en-
sure that all children can enjoy all of their rights. It is necessary to see the
UNCRC as a whole, with all of the rights being linked and holding equal
importance (UNICEF, n.d.). It provides children with rights across all ar-
cas of their lives, including education.

Today, the right to education is regarded as a common good, one
of the most important human rights and a special right of the child.
Education is both a human right in itself and an indispensable vehicle for
realising other human and child rights (e.g. the right of the child to be
heard, to not be discriminated against) (Committee on Economic, Social
and Cultural Rights, 1999). Education is an essential creator of any child’s
life before and after they reach full age.

National education systems vary (e.g. organisation, curricular con-
tent). This made it necessary to form key definitions and outlines (e.g. in-
puts, process, outcomes) so as to enable different national education sys-
tems to be compared from a global perspective (UNESCO, 2012, p. iii).
UNESCO’s “International Standard Classification of Education ISCED
2011” distinguishes eight levels of education®, where primary education is
the most protected part of the right to education as a foundation. Primary
education is established in various international documents and national
constitutions as a minimum educational standard, provided by states to all
people, especially children. Secondary and higher education complement
primary education but do not enjoy the same protection level as it (Kama,
1 See United Nations Treaty Collection - Status of the Convention on the Rights of the

Child on 1 July 2020, retrieved from heeps://treatics.un.org/Pages/ ViewDetails.aspx?s-

re=IND&mtdsg_no=IV-n&chapter=4&eclang=_cn (2 July 2020). The United States is

today the only United Nations member state thatis nota party to the UNCRC.
2 The cight ISCED 2011 levels of education: O Pre-primary education; 1 Primary education;

2 Lower secondary education; 3 Upper secondary education; 4 Postsecondary non-tertiary

education; s Short-cycle tertiary education; 6 Bachelor or cqu ivalent; 7 Master or cquiva]cnt; 8
’ - L . L - < 0 .
Doctoral or equivalent. Slovenian ‘Basic education” covers level 2 of the ISCED classification.
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2014, p. 150). Therefore, primary education is seen as the “passport to life”
(Tawil and Cougoureux, 2013, p. 7). Primary education may be seen as
an investment in the child’s future and an opportunity for joyful activ-
ities, respect, participation, and the fulfilment of ambitions (Committee
on the Rights of the Child, 2013, p. 17). It should therefore be free so as
to make it possible to include all children in primary education. The need
for free and compulsory primary education constitutes the hallmark of
international treaties and national constitutions (e.g. Slovenia (Art. 57);’
Croatia (Art. 66); Egypt (Art. 19); Latvia (Art. 122); Montenegro (Art.
75 and Art. 79(4)); Norway (Art. 109); Russia (Art. 43); Tajikistan (Art.
41); Ukraine (Art. 53) etc.) and legal acts on which the right to education
is based.

The following international treaties provide the international legal
framework of the right to education with the intention of securing free
and compulsory education for all children:

a)  Article 26 of the Universal Declaration of Human Rights (1948):
“Education shall be free, at least in the elementary and fundamental
stages. Elementary education shall be compulsory”;

b) the UNESCO Convention against Discrimination in Education
(1960): “The States Parties to this Convention undertake to formu-
late, develop and apply a national policy which, ... will tend to pro-
mote equality of opportunity and of treatment ... and in particular:
(a) To make primary education free and compulsory”;

c)  Article 13 of the International Covenant on Economic, Social and
Cultural Rights (1966): “Primary education shall be compulsory
and available free for all”;

d)  Article 2 of Protocol No. 1 of the European Convention on Human
Rights: “No person shall be denied the right to education”

e)  Article 11 of the African Charter on the Rights and Welfare of the
Child (1990): “States Parties to the present Charter shall take all ap-
propriate measures with a view to achieving the full realization of
[the right to education] and shall in particular: a) provide free and
compulsory basic education”;

f)  Article 13: 1. Everyone has the right to education... 3. The States
Parties to this Protocol recognize that in order to achieve the full ex-
ercise of the right to education: a. Primary education should be com-
pulsory and accessible to all without cost; b. Secondary education

3 Sce Article 57: “Freedom of education shall be guaranteed. Primary education is compul-

sory and shall be financed from public funds. The state shall create the opportunities for
citizens to obtain a proper education”.
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in its different forms, including technical and vocational secondary
education, should be made generally available and accessible to all
by every appropriate means, and in particular, by the progressive in-
troduction of free education; c. Higher education should be made
equally accessible to all, on the basis of individual capacity, by every
propriate means, and in particular, by the progressive introduction
of free education; d. Basic education should be encouraged or inten-
sified as far as possible for those persons who have not received or
completed the whole cycle of primary instruction...; and Article 16
of the Additional Protocol to the American Convention on Human
Rights in the area of economic, social and cultural rights (Protocol
of San Salvador) (1988): “... Every child has the right to free and com-
pulsory education, at least in the elementary phase, and to continue
his training at higher levels of the educational system

Article 14 of the Charter of Fundamental Rights of the European
Union (2012): “1. Everyone has the right to education and to have ac-
cess to vocational and continuing training. 2. This right includes the
possibility to receive free compulsory education...”);

European Social Charter (1996 revised) — “With a view to ensuring
the effective exercise of the right of children and young persons to
grow up in an environment which encourages the full development
of their personality and of their physical and mental capacities, the
Parties undertake, either directly or in co-operation with public and
private organizations, to take all appropriate and necessary measures
designed: 2. to provide to children and young persons a free primary
and secondary education as well as to encourage regular attendance
at schools”);

Article 28 of the UNCRC (1989, p. 1): “States Parties recognize the
right of the child to education, and with a view to achieving this
right progressively and on the basis of equal opportunity, they shall,
in particular: (a) Make primary education compulsory and availa-
ble free to all; (b) Encourage the development of different forms of
secondary education, including general and vocational education,
make them available and accessible to every child, and take appro-
priate measures such as the introduction of free education and of-
fering financial assistance in case of need; (c) Make higher educa-
tion accessible to all on the basis of capacity by every appropriate
means; (d) Make educational and vocational information and guid-
ance available and accessible to all children; (¢) Take measures to en-
courage regular attendance at schools and the reduction of drop-out
rates... 3. States Parties shall promote and encourage international
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cooperation in matters relating to education, in particular with a
view to contributing to the elimination of ignorance and illiteracy
throughout the world and facilitating access to scientific and tech-
nical knowledge and modern teaching methods. In this regard, par-
ticular account shall be taken of the needs of developing countries.™

The state has an important role in ensuring that the right to educa-
tion is respected, fulfilled and protected. The ‘obligation to respect’ re-
quires states to avoid measures that hinder or prevent the enjoyment of
the right to education, whereas the ‘obligation to protect’ demands that
states take measures which prevent third parties from interfering with en-
joyment of the right to education. The ‘obligation to fulfil’ obliges states
to adopt positive measures that enable and assist individuals and commu-
nities to enjoy the right to education. The state must act as a guarantor
of the right to education (UNESCO, 2015b, p. 75). Unfortunately, prac-
tice is quite different to that required by rights law pertaining to humans
and children (Klees and Thapliyal, 2007, pp. s02—503). Various studies
(Kaur and Singh, 2014; UNDP Bangladesh, n.d.; Zhang, Li, and Xue,
2015) have found significant differences in education between rural and
urban areas. According to the Food and Agriculture Organisation of the
United Nations (FAO), in 2015 about 57 million primary-school-age chil-
dren did not attend school. Over four out of five of these children live in
rural areas (FAQ, 2020). This difference in knowledge and education lev-
els between rural and urban areas is called the “urban—rural education di-
vide”. It is the main barrier to achieving universal primary education and
also seen as a key obstacle to the eradication of poverty and hunger, the
promotion of gender equality, and empowerment of women (FAO, n.d.).

People’s mobility, whether voluntary (e.g. marriage, work) or forced
(e.g. war refugees, disaster-induced displacement), also affects the growth
of cultural diversity and children’s right to education. Especially occur-
rences related to violence (e.g. terrorism, drug-related violence, wars,
4 Also, Article 3 of the Slovenian Zakosn o osnovni soli (Basic School Act) states that basic

education in Slovenia is compulsory. The boundary between ISCED level o (pre-primary

education) and level 1 (primary education) coincides with the transition pointin the edu-
cation system where systematic teaching and learning in reading, writing, and mathemar-
ics l)C%lnﬁ ThC Onl\ Cntry rffqlllfcnlcnt at thl§ lCVCl Prlnl'lly CdUC&thn - 19 EhC J%C Of [hC

child (UNESCO Tnstitute for Statistics, 2012, pp- 29-30). The legal age of entry to basic
education in Slovenia is 6 years. Since basic education in Slovenia is Lompulsory,pzmwmmf
0/}/zgmjundcr Article 45 of the Basic School Act to enrol children in the first gradc of basic
school whowill reach the age of 6in the calendar yearin which thcy start attcnding school.

Parents are allowed to choose between public schools, private schools and home-school-

lllf_’ ()n thC Pdrcnt§ SUKY%CSUOH asug %Citlon Of thC hflelthcdrc SCIVILC or b IQCd ona dCCI‘

sion on guidance, the child may be postponed by 1 year if it is established that the child is
not ready to start school.
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internal conflicts, even intra-family violence) influence children’s right to
education. Such conflicts, wars and crises mean that almost 30 million
children are deprived of their right to a primary education, creating gener-
ations of uneducated future adults (UNESCO, 2015b, p. 16). The propor-
tion of out-of-school children in countries affected by conflicts rose from
30 percent in 1999 to 36 percent in 2012 (United Nations, n.d.). Namely,
especially in a time of armed conflicts and conflict-affected areas, the
right to education is often particularly impaired and its quality suffers.
Usually, problems arise from a lack of basic capacities for ensuring educa-
tion (e.g. the lack of proper buildings, teaching staff, books). The two big-
gest constraints on access to education in such circumstances are insecuri-
ty and poverty (e.g. the lack of decent clothes, the involvement of children
in contribution to the household’s livelihood through paid/unpaid work,
taking care of younger siblings or sick relatives, the problem of transport
to school) (Sinclair, 2007, p. 53). It is necessary and urgent to ensure the
early inclusion of children who have already been deprived of the right to
education due to such circumstances (e.g. armed conflicts), and to elimi-
nate or limit even greater consequences as soon and as far as possible. The
states shall try to make the education available, accessible, acceptable and

adaptable.

Right to education in light of the ECHR and its selected judgments

As parties of international and regional legal instruments, states are
obliged to protect the child’s right to education. Their failure to protect
the right to education constitutes an infringement of this right and also
violates international law. Although the right to education is one of the
child’s fundamental rights, states repeatedly breach it. Violations of the
right to education may occur through the direct action of states (acts of
commission) or because states did not adopt the measures needed to ex-
ercise this child right (acts of omission) (Committee on Economic, Social
and Cultural Rights, 1999, p. 15). Consequently, those violations are also
subject to judicial review. Since states are to protect, respect and ful-
fil the child’s right to education, the European Court of Human Rights
(ECtHR) has an important role to play. While its judgments are only
binding on the Parties, many ECtHR judgments also have impacts ex-
tending beyond the confines of the particular case.

The right to education is included in Article 2 of Protocol 1 of the
ECHR, which provides for two separate rights: the general individu-
al right to education and the right of parents to education in conform-
ity with their religious and philosophical convictions (Council of Europe,
2019, p. 5). The general individual right to education is declared using

33



SOLSKO POLJE, LETNIK XXXI, STEVILKA 3—4

negative wording (“No person shall be denied the right to education”).
The holders of the right to education guaranteed in Article 2 of Protocol
1 are children as well as any person regardless of age who wishes to benefit
from the right to education. States should ensure that everyone has access
to education, yet national regulations related to primary education vary.
For example, differences may emerge in the age until education is compul-
sory or whether home-schooling is (dis)allowed. The second sentence of
Article 2 builds on a state’s positive obligation to respect the religious and
philosophical convictions of the parents: “In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall
respect the right of parents to ensure such education and teaching in con-
formity with their own religious and philosophical convictions”; here, the
word “convictions” should not be equated with “opinion” or “idea” as that
indicates a certain level of cogency, seriousness, cohesion and importance.

Based on the above, states should take religious and philosophical
pluralism into account while planning the educational curriculum. The
conveyance of religious and philosophical content must be objective, crit-
ical and plural in manner (Grabenwarter, 2014, p. 398; Novak, 2004, p.
191; also see Case Folgero and Others v. Norway). Only in this case will no
violation of parental care or of parents’ convictions be recognised. In the
case Dojan v. Germany, the parents requested that their children to be ex-
empted from sex education as they belonged to the Christian Evangelical
Baptist Church and held strong moral beliefs as part of their religious
faith. The ECtHR observed the sex-education classes at issue aimed at
the neutral transmission of knowledge regarding procreation, contracep-
tion, pregnancy and childbirth following underlying legal provisions and
the ensuing guidelines and the curriculum, all based on current scien-
tific and educational standards. In the case AR and LR v. Switzerland,
the ECtHR again dealt with the issue of sex education. The ECtHR
stressed that one aim of sex education is to prevent sexual violence and
exploitation, which pose a genuine threat to the physical and mental
health of children and against which children of all ages must be pro-
tected. Therefore, sex education did not affect the right to parental ed-
ucation unless it pursued an aim of indoctrination which could be
viewed as not respecting the religious and philosophical convictions of
the parents (4R and LR v. Switzerland). Consequently, sex education
is declared as needed to ensure the child’s best interest and also includ-
ed in the state school curriculums in Slovenia. But it must pursue legit-
imate aims (e.g. to protect children from sexual violence and offences)
and be objective, pluralistic and critical.
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In the Belgian Linguistic case, the applicants and their children (in
total, over 800 persons) asserted that the law of the Dutch-speaking re-
gions in which they lived did not include adequate provisions for French-
language education. They also argued that the state did not allow the ap-
plicants’ children to attend French classes in certain places, forcing the
applicants to enrol their children in local schools or send them further
afield, entailing risks and hardships. The ECtHR opined that the right to
education implied the right to be educated in the national language, and
did not include the provision that the parents’ linguistic preferences be re-
spected (Belgian Linguistic case). Further, in Appel-Irrgang and Others v.
Germany, the ECtHR highlighted that the inclusion of compulsory secular
ethics’ classes without any possibility of exemption fell within the margin
of appreciation afforded to states under Article 2 of Protocol No. 1.

The right to education is not absolute and may be subject to implic-
it limitations (Council of Europe, 2019, p. 5). Interferences must meet the
principle of proportionality requirements and never violate the substance
of the right to education (Grabenwarter, 2014, p. 392). The states enjoy a
certain margin of appreciation in assessing whether and to what extent
differences in otherwise similar situations justify different treatment. In
the ECtHR’s opinion, a state’s margin of appreciation in this domain in-
creases with education level, in inverse proportion to the importance of
that education for those concerned and for society at large. Thus, at the
university level, which remains optional for many people, higher fees for
foreign students seem commonplace and might be considered fully justi-
fied in the present circumstances. Yet, the opposite goes for primary edu-
cation, which provides basic literacy and numeracy as well as integration
into and first experiences of society and is compulsory in most countries.
Secondary education (relevant to the present case) falls between these two
extremes. The difference is seen in the ordering of sub-paragraphs (a), (b)
and (c) of Article 28(1) UNCRC, where the first paragraph prescribes that
states shall make primary education compulsory and available free to all.
The second and third paragraphs merely call on the states to encourage
the development of different forms of secondary education and appropri-
ate measures like the introduction of free education and offering financial
assistance in case of need and to make higher education accessible to all
based on capacity by all appropriate means. The ECtHR wrote that sec-
ondary education plays an ever-increasing role in successful personal de-
velopment and individuals’ social and professional integration. In modern

5 Proceeding from Article 17(2) of the Slovenian Basic Education Act, the school must
(among others) offer non-confessional instruction on religions and ethics.
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society, having no more than basic knowledge and skills constitutes a bar-

rier to successful personal and professional development (Ponomaryovi v.

Bulgarz'aﬁ, paras. 56—7). Any restriction of the right to education must be

predictable for those it applies to and follow a legitimate aim. A limitation

is only compatible with Article 2 of Protocol No. 1 if there is a reasonable
relationship of proportionality between the means employed and the aim
sought to be achieved.

The ECtHR did not find any legitimate aim in the case Cazan and
Others v. the Republic of Moldova and Russia. Transdniestria is a region in
Moldova that declared independence in 1991, but this has not been recog-
nised by the international community. In 1992, the crisis of Romanian-
language schools began when the Transdniestrian “Supreme Council”
adopted a ‘law on languages’ stipulating that Moldovan (another term for
the Romanian language spoken in Moldova) must be written in Cyrillic
instead of the Latin alphabet. To enforce this policy, the Transdnistrian
authorities forbade the use of Latin script in schools across Transdniestria.
However, eight Romanian-language schools, including the “Stefan cel
Mare si Sfant” lyceum, continued to use Latin script, at times clandestine-
ly. Consequently, the schools suffered from a vigorous campaign of intim-
idation by authorities, included being evicted from some school buildings,
vandalism of others, interrupted water and electricity supplies, and cum-
bersome border checks for goods as well as teachers and pupils in some
cases. A school from Grigoriopol was also evicted from its premises by
Transdniestris ‘police’ and forced to relocate 20 km away, in Moldovan-
controlled territory (Hamid, 2020). In this case, the ECtHR stressed the
fundamental importance of primary (and secondary) education for every
child’s personal development and future success. This made it impermis-
sible to interrupt the children’s education and force them and their par-
ents to make difficult choices for the sole purpose of entrenching the sep-
aratist ideology.

6 ]ll this casc, thC Z{PPliCﬂn[S were RUSSial] llkltiol]élls \Vho dld not hold Bulgarian PCl'n]anCn[
residence permits du ring the relevant pcriod; nordid thcy otherwise fall into any category
thac would have enabled them to avoid having to pay the fee charged (EUR 800 and EUR
2 600) to certain Allcn§ Llndcrtlklng [hClr §CCOndqu CdUL ationin Blll% aria UndCl Blllé ari-
an l'lW Both lCLClVCd pcl manent lCSIanLC PCrlTll[S but thc Bulg'lrldn court hcld that thls
only prevented them from having to pay school fees in the future, not for fees charged
before residence was grantcd Thcy allcging thcy had been discriminated against in breach
of Article 14 of the ECHR and Article 2 of Protocol 1 because, unlike Bulgarian nationals

and certain other categories of alien, they had been required to pay fees in order to pursue

their secondary education. They also highlighted that they were children during the rele-
vant pcriod and that, under Article 28 of the CRC, the state had a duty to assist children

become fully fledged members of socicty.
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The ECtHR has in many cases addressed the difficulties relating to
the education of Roma children. Namely, Roma people’s educational level
is below the general educational level of other segments of the population
(Kralji¢, 2019b). The Roma are today a specific disadvantaged and vulner-
able minority, with their vulnerability meaning that a difference in treat-
ment to correct the lack of equality may be required in particular circum-
stances. In the case Sampanis and Others v. Greece (para. 8s), the ECtcHR
stressed the competent authorities should facilitate Roma children’s en-
rolment in school, even if certain required administrative documents
were missing. Activities of this nature could contribute to high literacy
rates of Roma children, reduce the drop-out school rate, lower the share
of students who complete just primary education, and increase the school
attendance of Roma children (Kralji¢, 2019b). On the other hand, homo-
geneous departments containing only Roma children have been described
by the ECtHR (D. H. and Others v. Czech Republic, Sampanis and Others
v. Greece, Orsus and Others v. Croatia) as segrementary and discriminato-
ry. Arranging the education curriculum for Roma children must ensure
safeguards for their special needs. The decision must be transparent and
based on clearly defined criteria, not simply ethnic origin. Such measures
cannot be considered reasonable and proportionate if they would lead to
an education that brings the problems of Roma children together and
jeopardises their further personal development, instead of tackling their
real problems or helping them integrate into ordinary schools and develop
skills that would facilitate life among the majority population (D.H. and
Others v. the Czech Republic, para. 207).

Following the analysed decisions of ECtHR, there is no doubt that
the child’s right to education is recognised and respected as a fundamen-
tal right and holds immense importance for children in their childhood
and adulthood. The right to education can be subjected to limitations,
but they must be objective, proportional and not violate other children’s
rights. States must ensure, through their authorities, that the laws and
measures deriving from them respect and enable realisation of the child’s
right to education.

The COVID-19 crisis and the child’s right to education

Classroom-centred learning is nowadays challenged by the expansion of
access to knowledge and the emergence of learning spaces beyond the tra-
ditional classroom (UNESCO, 2015b, p. 49). We are living in a time of
the fourth industrial revolution, a new era that builds and expands the
impact of digitalisation in novel and unanticipated dimensions. Its tech-
nologies are already changing all areas of our day-to-day lives as well as
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education. This was very evident during the time of the COVID-19 pan-
demic that saw the teaching process move overnight in Slovenia and oth-
er states from ‘the bench to behind screens’. Most countries have, at least
partly if not entirely, closed their schools. As at 27 July 2020, schools in
107 countries had shut their doors (country-wide closures). This affect-
ed 1,066,817,8s5 learners or 60.9 percent of all enrolled learners. Still, the
peak was reached on 2 April 2020 when country-wide closures were seen
in 194 countries, impacting 1,598,099,008 learners or 91.3 percent of all
enrolled learners (UNESCO, 2020a). These new circumstances before us
for only a few months have, according to initial estimates, already led to
an “educational crisis” (Human Rights Council, 2020, p. 1).

In principle, the move itself to education to online distance learn-
ing was not a problem for many children given they are very familiar with
digitalisation. Yet, it should not be overlooked that the social and eco-
nomic differences between children have become even more noticeable.
Many children did not have a suitable computer, printer or Internet con-
nection to allow them to be included equally in this new way of teaching.
It should also not be forgotten that many did not have a private and qui-
et corner to permit them to integrate seamlessly into the pedagogical pro-
cess and learning,

As one of the most vulnerable groups, children are currently (in the
‘COVID-19 crisis’) further exposed to encroachments on their rights.
Interventions may relate to restrictions or even violations. Although the
circumstances arguably dictate justified restrictions on children’s rights,
special care must be taken to avoid violations and the resulting short- or
even long-term consequences. A fundamental right of children current-
ly in the spotlight is undoubtedly the right to education. Even though
the implementation and continuation of distance learning were quickly
organised and arranged, it should not be overlooked that this method is
particularly susceptible to exacerbating the differences already present in
the ‘regular teaching process’. Namely, distance online teaching depends
on modern technology (e.g. computer, telephone, a good Internet con-
nection), which unfortunately could not be provided to all children. Half
the total number of learners (around 826 million students) kept out of
the classroom by the COVID-19 pandemic do not have access to a house-
hold computer and 43 percent (706 million) have no Internet at home
(UNESCO, p. 2020b). This certainly infringes on children’s right to have
access to adequate education.

We should also not ignore the fact that, even if all of the above is
provided, more problems arise when the family has a larger number of
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children, especially the question of whether equal access can be ensured
for all children in the family. The family’s housing capacity might also in-
fluence the quality of the right to education. While it is often impossible
to assure a child a private corner in ordinary circumstances, in a time of
COVID-19 itis even more difficult to find a place in the home to carry out
online education (e.g. listening to lectures).

The right to education has also been enormously curtailed for chil-
dren in need of learning support (e.g. children with special needs, children
of migrants, Roma, children in hospitals). Even talented pupils may have
been deprived of the challenges they receive at school. Of course, children
exposed to domestic violence at home should not be ignored since school
has often been a safe place for them to escape their home environment, at
least for a while. Now, at a time of the COVID-19 crisis, the restriction of
movement means this escape is not possible at all. The fact that, already
in ‘normal times’, many children face poverty makes the food available at
school often crucial for them, perhaps even their only quality daily meal.
We are moreover currently in the cold period of the year (winter) and
some families cannot provide adequate heating for their homes (Lancker
and Parolin, 2020) and also from this point of view such children are at a
disadvantage. We may conclude with certainty that the COVID-19 crisis
has significantly affected children’s lives and thereby their rights, especial-
ly the right to education, which is also linked to other rights (e.g. right to
privacy, right to play).

Teaching and learning have become more informal, mobile and im-
personal with the transition to ‘behind the screen’. How deeply this has
exacerbated the already existing inequality (e.g. between poor and rich,
rural and urban, boys and girls) and how children’s right to education has
suffered may never be fully known as much remains hidden behind closed
family doors. Still, we can be sure that the consequences will bring con-
siderable short- and probably long-term impacts on both the Slovenian
and especially global levels, especially for the most vulnerable children
(e.g. drop-out is on the rise (Dwawan, 2020)). Therefore, it is crucial that
online distance learning is only seen as a temporary solution for address-
ing the COVID-19 crisis. The digitalisation of education should never re-
place on-site schooling with teachers (Human Rights Council, 2020, p.
2). “Traditional’ on-site learning can better focus on the needs of an indi-
vidual child or a vulnerable group of children. The direct contact between
teacher and pupil makes it easier to identify the child’s needs and the pos-
sibilities for providing them. This then also ensures a better exercise of the
right to education and other children’s rights.
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Conclusions

Even though the right to education is declared in various international
treaties, also as a fundamental right of the child, it is still not available to
all children. Article 28 of the UNCRC emphasises that every child should
enjoy the right to education. States should make primary education com-
pulsory and available free to all. Yet, despite living in the 21st century,
many children today still experience limits on their access to education.
The right to education, as a fundamental child right, is also subjected to
infringements. The obstacles to education are based on different circum-
stances caused by humans (e.g. war, discrimination) or nature (e.g. natu-
ral disasters, epidemics). Such special situations, including the COVID-19
pandemic, might lead to a whole generation of children being traumatised,
un(der)-educated and unprepared to contribute to the social and econom-
ic recovery of their country or region (UNESCO, 20152, p. 34). Swift ac-
tions are needed by all international and national stakeholders to ensure
that children and their rights are adequately protected as soon as possi-
ble. The ECtHR has an essential role to play in ensuring the implemen-
tation and protection of the child’s right to education, especially as con-
cerns limitations of this right, where the implementation, protection and
limitation must be objective and proportional. Untimely and inappropri-
ate actions, perhaps even complete passivity, might also cause irreparable
and serious consequences for children. We still have a long way to go be-
fore the international community and individual states come as close as
possible to what is the best and most feasible to do in a given situation or
moment to ensure and protect children and their right to education.
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