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ABSTRACT

The key lessons of mass privatization implemented in Central and Eastern Europe
are analyzed and presented in this paper. What are the necessary regulatory, institutional
and social ingredients which provide incentives for successful restructuring of the firms
in transition and what are the essential impediments which may burden the efforts of
restructuring? The discussion will be presented on the basis of comparative institutional
basis and it will try to provide some of the answers of how to provide more stimulating
institutional environment for the future economic development in the context of Europe-
anization and globalization.

Key words: Historical background, Traditional concept of private property, Mass pri-
vatization, Regulatory legal framework, Transition and post-transition societies, Arab
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LA RISTRUTTURAZIONE DELLA PROPRIETA NELLE SOCIETA IN
TRANSIZIONE IN PROSPETTIVA STORICA

SINTESI

1l presente articolo si propone di analizzare e presentare le conclusioni piu importanti
riguardanti il fenomeno della privatizzazione di massa nell ’Europa centrale e orientale.
Quali sono i contesti regolamentari, istituzionali e sociali che incentivano la ristruttu-
razione delle imprese in transizione e quali sono le difficolta piu significative che pos-
sono ostacolare gli sforzi di ristrutturazione? L’articolo é strutturato sulla base di un
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confronto delle istituzioni e si propone di fornire alcune proposte su come assicurare un
ambiente istituzionale piu stimolante per uno sviluppo economico futuro in un contesto di
europeizzazione e di globalizzazione.

Parole chiave: background storico, concetto tradizionale della proprieta privata, priva-
tizzazione di massa, contesto legale regolamentare, societa in transizione e post-transizi-
one, la Primavera araba, paesi mediterranei

INTRODUCTION

In our contribution we would like to discuss the issue of ownership structure in post-
-privatized societies. It is the issue which has not been sufficiently resolved throughout
the period of transition. Therefore, we still do not know how the optimal ownership struc-
ture of firms supportive of long term successful development would look like.

There are certainly other important factors which influence the behavior of the post-
-privatized firms, such as: the quality of public supportive institutions, the level of ove-
rall market competitiveness in a given economy, the level of development of financial
markets, the level of development of market for high quality managers, the level and
quality of education and research on a given economy and many others. Bearing this
other important factors in mind, it is the purpose of this article to focus on the ownership
structure which may or may not lead to active restructuring and long term development.
There is no direct and automatic relation between the certain ownership structure and the
firm behavior. On the other hand, there is a substantial certainty that the thoughtful, tran-
sparent and development oriented design of the ownership structure can lead to the better
performance of privatized firms than the absence of such a strategic approach toward
privatization. A belief that the spontaneous privatization would in all circumstances lead
to a better performance of the privatized firms has been proved completely false in the last
two decades of transition and post-transition.

Therefore, it is a goal of this analysis to show what kind of ownership structure may
lead to a better performance of privatized firms and what kind of ownership structure co-
uld more likely lead to the rent-seeking behavior of certain owners and/or top managers
than others. The analysis aims at highlighting key experience and key lessons of privati-
zation, the pitfalls of the privatization, but also the legal and regulatory framework which
may be more supportive of long term successful behavior of privatized firms.

The discussion will be presented on the basis of comparative institutional basis and it
will try to provide some of the answers of how to provide more stimulating institutional
environment for the future economic development in the context of Europeanization and
globalization.

At the core of the transition process was the idea of mass privatization. This was a
unique historical process which created certain unique historical opportunities. Free di-
stribution of vouchers to the citizens presented a very distinctive innovation during the
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transition period. As it turned out, the process was so poorly regulated as to allow mas-
sive frauds and misappropriation of former state-owned assets. It was poorly regulated
in the sense of insufficient rules and standard of valuations of the firms, in the sense
of transparency for the potential investors, and in many other ways. It was also poorly
designed in that the voucher-privatization schemes did not create sufficient incentives
for the new owners — regardless of the type of new owners, such as inside or outside
owners, institutional or individual — in many of the privatized firms to bring into the
firms new ideas, capital, know-how and overall support for active restructuring. On the
contrary, as happened in many instances, new institutions in the form of privatization
investment funds as a key instrument of privatization, in this key period of transition
contributed very little expertise, support and sufficient monitoring to ensure high qua-
lity restructuring of the firms.

To provide an overview of the period of transition and integration of the Central and
Eastern European countries, certain important insights should be put forward. First, there
was a confusion of goals and instruments, especially in the early stages of transition. In
the early stages of transition, there was a belief in the automatic positive outcome of
certain reforms, for example that rapid and mass privatization would automatically lead
to higher levels of productivity and efficiency of newly privatized firms. In the early
stage of transition many of the privatized firms did not perform significantly better than
those firms that were yet to be privatized. Second, in the absence of a coherent regulatory
framework, mass privatization resembled more a struggle for redistribution of economic
and political power than a long-term strategic goal of enhancing the productivity and
efficiency of businesses and economies. Third, mass privatization is not a goal in itself,
it is a means toward broader goals of economic development. Of the required institutions
one need only to point to an efficient judiciary to protect new shareholders, large and
particularly small, from various forms of asset stripping by various levels of old and new
managers. In addition, various classes of creditors and investors, suppliers and consu-
mers must be sufficiently protected to engage in a long-term productive relationship with
such newly privatized firms. Complex rules of securing fair competition in the emerging
market economy, allowing fair competition between old, predominantly state-owned en-
terprises and new, privately established firms must be in place prior to any large-scale
attempt at privatization (Dinu et al., 2008). Fourth, the role of the government does matter
in all stages of transition and institutional transformation. Not in a traditional interventi-
onist manner, but as a strategic partner to entrepreneurship, innovation and growth. Fifth,
the initial allocation of entitlements and incentives does matter. Wrong incentives can
lead to rent-seeking and asset stripping, instead of economic restructuring and long-term
productive investments.

In which circumstances a much more nuanced, more imaginative and transparent
approach toward comprehensive reforms can yield better overall results depends cru-
cially on the comprehensive institutional framework. In the absence of organized civil
society, pro-growth and development oriented political parties, in the absence of a strong,
independent and initiative from the middle class, a state alliance between rent-seeking
and the well entrenched interests of the newly privatized segments of society can emerge.
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Such an alliance can in return resist and suffocate initiatives from the weak civil society,
groups of workers and the tiny middle class, it can resist and shield from the international
pressures. It can present a major obstacle to more dynamic and innovative development
under any institutional setting, even after formal integration into the EU. Concentration
and consolidation of the property rights in the hands of a small number of insiders, usual-
ly politically well connected, as an outcome of transition can present a major impediment
to overall progress. On the other hand, there were many privatization surprises, such as a
relatively successful performance of employee-owned enterprises and those that remai-
ned temporarily partially owned by the state (Uvalic et al., 1997, see also Franca et al.,
2013). Alternatively, open, inclusive, fragmented entitlements can broaden and deepen
economic and entrepreneurial opportunities for many new potential entrants to the mar-
ket. After two decades of transition and integration it is possible to say that an alternative
institutional framework, hospitable to initiatives and able to support them, can lead to a
more dynamic, innovative and inclusive society.

Even a recent study on the effects of privatization in transition economies confirms
that the privatization itself does not guarantee improved performance, at least in the short
and medium run (Estrin et al., 2009). It requires a more stimulating institutional frame-
work, more pluralistic view of the property rights and entitlements, broader access to
productive and financial means as well as improved diffusion of knowledge, technologies
and expertise. Having said that it is useful to have in mind an insight on mass privati-
zation by John Nellis who has concluded that “in developing countries, privatization of
the firms in commercial, industrial, manufacturing and service areas has been most su-
ccessfully applied when firms operating in competitive markets” (Nellis, 2006, 23). In his
studies on the privatization processes in transition economies he has also pointed to the
risk of establishing insiders and their domination and to the following paradox, establi-
shed also by Shirley; namely that the countries with a well-organized and accountable
bureaucracy are capable of successfully running the state-owned enterprises, whereas
in the countries with inefficient and corrupt bureaucracies, it is unrealistic to expect that
privatization will solve all the economic problems (Nellis, 1999, 27). In other words, in
societies with transparent and accountable public sector the relation between the public
and private (Ticar and Zajc, 2010), between the government and the firms can represent
a virtuous circle, in which privatization is only one of the tools for overall development;
whereas in societies with little public transparency and accountability the relation between
public and private represents a vicious circle, dominated by privileged insiders and rent-
-seekers.

HISTORICAL DEVELOPMENT OF THE CONCEPT OF PRIVATE PROPERTY

One of the most important arguments for the implementation of mass privatization was
the idea of establishing the consolidated regime of property rights. The regime of property
rights should resemble the established regime of property rights as developed by the clas-
sical civil codes adopted in the nineteenth century. The problem with this approach is that
the notion of property rights substantially changed during the twentieth century. Instead of
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trying to establish clearly defined property rights, modern legal theory teaches about the
transformation from the unified concept of absolute property rights to the modern con-
cept of property rights as bundles of rights. An important shift in the concept of private
property came in the first half of the twentieth century, but it was overlooked by the first
generation of reformers in Central and Eastern Europe.

The historical shift in the concept of private property took place in both the United
States and Germany. In the United States, the New Deal era not only overcame the tradi-
tional notion of /aissez-faire, where the government is precluded from interfering in the
markets, but also marked the period of transformation of the concept of property. The
transformation of the concept was a legacy of the rise of American legal realism, which
encountered several contradictions in the fundamental legal concepts, including the con-
cept of property rights. Law professor Wesley Hohfeld’s analysis based on jural opposi-
tes (such as right versus no right, privilege versus duty) and jural correlatives (such as
right and duty, privilege and no right, power and liability) demonstrated that “the idea
of property consists merely of a ‘bundle of legal relations’ (Horwitz, 1992, 156). This
insight into the American legal realist tradition has far-reaching consequences. It shows
that “property does not imply any absolute or fixed set of rights in the owner and provi-
ded a vocabulary for describing the limited nature of the owner’s property” (Horwitz, id.,
footnote omitted).

Similar to the American legal realism was the shift in the German post-war constituti-
onal clause dealing with the protection of property rights. In the first paragraph of Article
14 of the German constitution (Grundgesetz), it is stipulated that the property rights shall
be guaranteed. However, in the second paragraph, it is stated that property entails obliga-
tions. Its use shall also serve the public good. As experts in the comparative constitutional
law explained, this clause led the German constitutional court to apply a balancing test “in
determining the permissible scope of limitations of property” (Currie, 1994, 295).

The development of the property right concept shifted from the absolute, unified noti-
on of property rights toward an understanding of property rights as a bundle of rights. If
we seriously consider the idea of the transformation of property rights based on the legacy
of American legal realism and the legacy of the German post-war social democracy, the
transformed concept of property rights carries with it important practical consequences.
The crucial issue no longer remains to whom to assign clearly defined property rights, but
how to allocate bundles of rights to different right holders, such as employees, various
funds, local governments, and other entities (Unger, 1996, 165—166). If such an allocati-
on is appropriately designed, the plurality of stakeholders can create alliances to support
long-term development, technological and organizational innovations, and long-term su-
stainability of companies (Faganel et al., 2012).

As previously mentioned, the historical shift in the concept of property rights was
overlooked by the reformers in Central and Eastern Europe. They remained faithful to
the traditional idea of property rights as a unified, absolute right that excludes everybody
else (Ticar et al., 2010, 15). By using traditional legal thinking, the reformers became
preoccupied with the need to establish clearly defined property rights as the crucial goal
of transition. Thus, for experts and scholars aware of the modern transformation of pro-
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perty rights, the results of a recent empirical study on the outcome of mass privatization in
Central and Eastern Europe come as no surprise. The empirical study in 25 post-commu-
nist countries between 1990 and 2000 analyzed more than 3,500 companies, concluding
that “[m]ass privatization programs, where implemented, created a massive fiscal shock
for post-communist governments, thereby undermining the development of private-sec-
tor governance, institutions and severely exacerbating the transformational recession”
(Hamm at al., 2012).

If reformers in Central and Eastern Europe were aware of the more subtle notion of
property rights and its transformation, if they understood that the private sector can ope-
rate efficiently and successfully only in the broader context of a well-functioning, tran-
sparent, and accountable public sector, a genuine social, economic, and political trans-
formation of the transition societies would probably have occurred. Instead of having
peripheral version of oligarchic capitalism, the post-transition societies would have been
able to move closer to Braudel’s idea of a market economy being based on transparent,
competitive exchanges as opposed to capitalism, which is based on financial speculation
and domineering (Braudel, 2010, 49-51).

3. MASS PRIVATIZATION AS THE KEY COMPONENT OF TRANSITION
3.1. Central European path of transition and EU integration

An interesting partial exception to the general pattern of widespread recession is pre-
sented by Poland. At this stage it is difficult — and would be most likely inaccurate — to
present a comprehensive explanation as to why Poland, according to the Eurostat, is the
only country in the EU-27 which did not experience a negative growth rate at the end
of 2009. It certainly shows that macroeconomic fundamentals remain to be important
even after joining the EU, while avoiding uncontrolled borrowing on the European and
international financial markets by the state, the banks, firms and consumer, as many other
countries in the region did after the enlargement. But as I said, this analysis deserves some
precise explanation. For that part, a high budget deficit of six percent and comparatively
high unemployment in 2009 are certain signs that we should remain careful not to jump,
once again, to too many conclusions about the examples of success stories in the midst of
the international financial and economic storm.

This is not to claim that there is a direct causality between the gradual, case-by-case
and more regulated privatization on one hand and the relatively successful performance
of Poland during the European financial crisis. It is a claim, however, that the compara-
tively more transparent and better ex ante approach toward regulation has helped Poland
in developing highly liquid capital market, open contest for corporate control, sufficient
incentives to restructure and start new ventures. In this sense, it is very revealing to notice
that the Warsaw Stock Exchange (WSE) was the European leader by the number of IPOs
and ranked third by the value of IPOs in all of 2011. According to the IPO Watch Report
prepared by the PwC consultancy, 47 percent of all new listings in all of 2011 took place
in Warsaw. Therefore, during the deep European financial and economic crisis, the WSE
was highly dynamic and launched many successful IPOs. Despite the fact that a lot of new
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listings were ‘pipsqueaks’, this does not diminish the relatively successful development
of the WSE. It has not happened by coincidence, but thanks to the very elaborated and
thoughtful approach toward the design of the capital market and other important market
institutions during the period of transition. Of course, the WSE has many challenges ahe-
ad, but so far it has successfully avoided the problems of other Central European stock
exchanges (Financial Times, 2012)

Poland is a very interesting and in many ways most revealing example throughout
the period of transition. Its experience with two decades of transition and integration into
the EU was as dramatic as in other transition countries. In addition, during the last two
decades Poland has tried several different approaches toward reforms, which is why it
deserves special attention. Former finance minister of Poland, Grzegorz Kolodko, poin-
ted out that there were at least five distinctive periods from the viewpoint of economic
growth. In the entire period there was intensive debate between orthodox and heterodox
economic and policy measures. There was a constant shift not only between policy mea-
sures and goals, but also a distinctive shift in theoretical assumptions and premises which
characterized and influenced the entire process (Kolodko, 2009).

Without going into a detailed analysis of various distinctive periods of the entire pro-
cess to date, certain observations relevant to our discussion on the future prospects and
possibilities for the countries in the Western Balkans are worth mentioning. One of the
key lessons of the entire period of transition, from Russia to Poland or any other transition
and post-transition economy, is that institutional design does matter. This sounds today
as an obvious and self-evident truism, but such a claim was far from widely shared and
accepted a decade or two ago. At that time the prevailing and dominant view was that the
spontaneous market processes, free from intrusive government intervention, present the
best possible assurance for rapid economic and social development. At that time it was
also widely believed that the initial allocation of incentives, rights and claims is less im-
portant, while more important is the speed of reforms regardless of how and to whom we
allocate initial entitlements. Finally it was believed that the government has to provide a
stable macroeconomic framework and refrain from unnecessary and arbitrary interfering
with the market forces.

As it turned out in real life, it has become clear that the modern market economies
and knowledge-based economies — with which all of the transition economies were
hoping to become compatible — are significantly more sophisticated in terms of insti-
tutional design, in terms of providing a subtle regulatory and supervisory framework,
and various forms of cooperation and exchange between the public and private sector.
For example, rapid and unconditional withdrawal of governments from running previ-
ously state-owned enterprises, combined with various forms of external shocks, such
as liquidity crisis due to the strict monetary policy, change of banking credit policy in
the midst of uncertainties, immediate withdrawal of state subsidies and the emergence
of inter-enterprise arrears led to the surge of bankruptcies. In the midst of uncertainti-
es, accompanied by high interest rates, liquidity crisis and arrears, it was not possible
to simply decide which of the firms were potentially viable on the markets and which
firms should be bankrupt. Hardening of the soft budget constraint is one matter, but
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completely another issue is to decide which of the formerly state-owned enterprise
should be restructured and which should go bankrupt.

Capital markets, which were established in the same period of massive privatizati-
on, faced similar problems. The poor initial regulatory framework and weak supervi-
sion of the newly established capital markets did not help to create a transparent and
efficient process of mass privatization. Such a design of privatization could not address
one of the key problems of efficient corporate governance: how to tackle the principal-
-agent problem. This is a problem well known also in the most developed capital mar-
kets. The difference is, however, that despite all of the deficiencies the advanced capital
markets provide a significantly higher level of expertise from all kinds of participants
and regulatory bodies, which was not the case in the early, but highly important, period
of transition. As a result, poorly regulated and supervised capital markets further exa-
cerbated the already poorly designed and equally poorly implemented process of mass
privatization. Overly simplistic understanding of the supposedly spontaneous market
forces prevailed over the more sophisticated view of the modern market economy, cha-
racterized by its regulatory and institutional framework, and by many highly informed
and developed actors. Of course, the recent financial crisis adds many additional questi-
on marks to the latter claim, but they are not directly related to the issues and challenges
of the transition economies.

In the process of mass privatization Poland again presented an interesting partial
exception. Unlike the mass privatization process in, for example, the Czech Republic, the
entire process of privatization was significantly delayed due to the political struggles in
the highly volatile and fragmented political situation in Poland.

Since the privatization program was not a part of the initial macroeconomic program,
it allowed policymakers to carefully design a program in which not only the distribution
of vouchers was the goal, but also several other goals were pursued. These other goals
included restructuring the firms that were selected for privatization, strengthening ma-
nagerial skills, filling the governance vacuum, and establishing links with foreign fund
managers (Kolodko and Nuti, 1997). What made the Polish approach to privatization
particularly interesting was the fact that the discussion on privatization was opened to
the public.

A good overview of this complex process is presented in a study by Liberman, Ne-
stor and Desai (1997) and Kolodko and Nuti (1997). After lengthy discussion and years
of delay, the privatization program in Poland was implemented in the summer of 1995,
when all the controversies were removed and the supportive laws were adopted. The
delay in designing and implementing a privatization program in Poland had, according
to commentators, quite a few important — although somewhat unintended — positive ef-
fects. Unlike the Czech Republic, where regulators usually stepped in ex post, in Poland
the relatively complete regulatory framework was ready before privatization took pla-
ce. The intermediaries in Poland were carefully designed and implemented “from top
down,” by the establishment of 15 investment funds, with each holding a controlling
block of shares (33 percent) in about 35 enterprises while also holding minority stakes
in other enterprises. According to Nestor, the 15 investment funds in Poland had two
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main, but conflicting goals. One goal was to secure strong corporate governance, and
the other was to protect the minority shareholder - citizens. The top-down approach in
the regulated environment did not seek for auction rounds, but it determined that each
citizen (“buyer”) was entitled to one share in each of the 15 investment funds.

Investment funds attempted to function as the strategic owners of the firms and they
had the incentives and capabilities to do so. The substantial stakes were assigned to
each of the 15 investment funds, while their staff was partly chosen with the help of an
international tender. Concentrated outside ownership, strict regulatory framework and
careful selection of the fund managers gave investment funds sufficient capabilities
and incentives to play strategic roles in firms. The transparency and disclosure rules gave
NIFs important advantages over the Czech IPFs. The stakes of privatized enterprises
were assigned to individual NIFs and were chosen by lottery, and for each firm the
‘lead fund’ was selected, whereas the rest of the funds became minority owners of the
selected firm.

To summarize the Polish example from the viewpoint of comparative institutional
reforms, there are many interesting examples that deserve to be put forward. In the first
place, we saw major government programs, such as mass privatization, the creation of
capital market, and banking-led conciliation that were implemented successfully. The
strength of these programs was a strong regulatory framework, prepared in advance, and
a carefully chosen institutional framework, responsible for the successful implementa-
tion of government programs. Outside the government-launched programs, there were
many uncontrolled, spontaneous and unplanned processes in the reorganization of the
existing economic links, although on balance it seems that the government was ca-
pable of managing the transition. It was capable of designing and implementing many
complex and highly demanding programs, even though it had weak support from the
parliament, especially in the early 1990s before the electoral reform took place. On the
other hand, the government delayed with many of the announced and planned reforms.
The most peculiar aspect of the reform efforts was the long delay in preparing and
implementing the privatization program. It started only after the economy had already
picked up and recorded high growth rates. As such, the case of Poland deviates from
the general understanding that privatization was the central part of the transition, wi-
thout which any corporate restructuring and economic development could not have
taken place.

Even Poland, as an interesting partial exemption to the general pattern of transition
economies, cannot be viewed as an overall success example of transition and integration.
It is possible to agree with Kolodko who maintains that Poland represents a ‘two third’
success with too many missed opportunities and costly policy mistakes to be able to
achieve a higher level of competitiveness in the European and international arena (Kolod-
ko, 2009). The jury for the Central European countries, regarding their abilities to reach
the long-term strategic goals of becoming part of the advanced, highly competitive and
innovative, knowledge-based economy, is still out. There seems to be a period of rapid
growth and convergence, however, various kinds of international crises and global pres-
sures seem to push back these countries and expose their socio-economic vulnerabilities.
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3.2. From historic experience to alternative future possibilities

To complete an overview of the period of transition and integration of the Central
European countries, certain important insights should be put forward. First, there was a
confusion of goals and instruments, especially in the early stages of transition (Stiglitz,
1998). In the early stages of transition, there was a belief in the automatic positive outco-
me of certain reforms, for example that rapid and mass privatization would automatically
lead to higher levels of productivity and efficiency of newly privatized firms. In the early
stage of transition many of the privatized firms did not perform significantly better than
those firms that were yet to be privatized. Second, in the absence of a coherent regulatory
framework, mass privatization resembled more a struggle for redistribution of economic
and political power than a long-term strategic goal of enhancing the productivity and ef-
ficiency of businesses and economies. Third, mass privatization is not a goal in itself, it is
a means toward broader goals of economic development. Of the required institutions one
need only point to an efficient judiciary to protect new shareholders, large and particularly
small, from various forms of asset stripping by various levels of old and new managers.
In addition, various classes of creditors and investors, suppliers and consumers must be
sufficiently protected to engage in a long-term productive relationship with such newly
privatized firms. Complex rules of securing fair competition in the emerging market eco-
nomy, allowing fair competition between old, predominantly state-owned enterprises and
new, privately established concerns must be in place prior to any large-scale attempt at
privatization. Fourth, the role of the government does matter in all stages of transition
and institutional transformation. Not in a traditional interventionist manner, but as a stra-
tegic partner to entrepreneurship, innovation and growth. Fifth, the initial allocation of
entitlements and incentives does matter. Wrong incentives can lead to rent-seeking and
asset stripping, instead of economic restructuring and long-term productive investments.

In which circumstances a much more nuanced, more imaginative and transparent
approach toward comprehensive reforms can yield better overall results depends cru-
cially on the comprehensive institutional framework. In the absence of organized civil
society, pro-growth and development oriented political parties, in the absence of a strong,
independent and initiative middle class, a state alliance between rent-seeking and the
well entrenched interests of the newly privatized segments of society can emerge. Such
an alliance can in return resist and suffocate initiatives and pressures from the weak civil
society, groups of workers and the tiny middle class, it can resist and shield from the inter-
national pressures. It can, however, present a major obstacle to more dynamic and inno-
vative development under any institutional setting, even after formal integration into the
EU. Concentration and consolidation of the property rights in the hands of a small number
of insiders, usually politically well connected, as an outcome of transition can present a
major impediment to overall progress. On the other hand, there were many privatization
surprises, such as a relatively successful performance of employee-owned enterprises
and those that remained temporarily partially owned by the state. Alternatively, open,
inclusive, fragmented entitlements can broaden and deepen economic and entrepreneurial
opportunities for many new potential entrants to the market. After two decades of transi-
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tion and integration it is possible to say that only an alternative institutional framework,
hospitable to initiatives and able to support them, can lead to a more dynamic, innovative
and inclusive society.

The debate on the right pathway of privatization continues. One of the recent studies
on the effects of privatization in transition economies confirms that the privatization itself
does not guarantee improved performance, at least in the short and medium run:

The most important policy implication of our survey is that privatization per se does
not guarantee improved performance, at least not in the short to medium run. Type of
private ownership, corporate governance, and the legal and institutional system matter for
firm restructuring and performance... (Estrin et al., 2009, 724).

In order to pursue more successful path of economic restructuring, such an effort
would require several additional elements, which were often overlooked or ignored by the
reformers in Central and Eastern Europe: it would require a more stimulating institutional
framework, more pluralistic view of the property rights and entitlements, broader access
to productive and financial means as well as improved diffusion of knowledge, technolo-
gies and expertise. In other words, in societies with the transparent and accountable public
sector the relation between the public and private, between the government and the firms
can represent a virtuous circle, in which privatization is only one of the tools for overall
development; whereas in societies with little public transparency and accountability the
relation between the public and private represents a vicious circle, dominated by privile-
ged insiders and rent-seekers.

LESSONS FROM THE TRANSITION AND MASS PRIVATIZATION

There were many surprises, unexpected and undesired consequences of the mass pri-
vatization in Central and Eastern Europe. The most important conceptual confusion of the
first and second generation of reformers was the superficial belief that the privatization
would automatically solve the issues of restructuring, improve productivity, stimulate
innovations and improve overall governance of the companies. The privatization has be-
come a goal in itself not as a mean to improve competitiveness, as succinctly observed by
Joseph Stiglitz, who was a chief economist of the World Bank at the peak of privatization
efforts in transition economies (Stiglitz, 1998, 6). Moreover, the superficial belief that
mass privatization would be a panacea for the transition economies was accompanied
by equally superficial belief that more important than the quality of privatization in the
form of transparent, regulated and strategic approach is the speed of privatization. As a
consequence, the outcome of privatization was too often less than optimal, accompanied
by massive frauds in absence of strong regulatory framework, supervision and detailed
information.

In the described context the widespread expropriation methods — also labeled as ‘tun-
neling out’, outstripping assets, or self-dealings — took place. One of best accounts of
such technology was provided by John C. Coffee in his analysis of the technology and
ease with which the assets could have been looted. The simple, but effective methods
and tactics of the ‘tunneling’ carried out by the privileged insiders and various classes of
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shareholders were capable of insulating their activities from the judicial scrutiny (Coffee,
1999, 26-27). Therefore, it did not come as a surprise when the OECD report for the
Czech republic in 1998 pointed out that the Czech voucher approach to privatization
“produced ownership structure that impeded efficient corporate governance and restruc-
turing” (cited in Nellis, 1999, 16). The most recent empirical study on the link between
mass privatization and economic failure and corruption should be vividly before the eyes
of future reformers in the Arab spring countries (Hamm et al, 2012).

The described conceptual and practical deficiencies and flaws of the mass privati-
zation in Central and Eastern Europe does not mean, however, that the privatization is
not an important instrument in an effort to secure more productive, more innovative and
more competitive firms. In doing so we need to bear in mind that the more imaginative,
more sophisticated approach needs to be taken. After two decades of experience with the
privatization and the behavior of post-privatized firms it is possible to argue that there
is no one single ideal model of ownership which could guarantee long term successful
development. At the same time it is also safe to claim that certain types of ownership are
more likely to lead to a successful long term development of the firms than others. As
mentioned above, John Nellis, referring to an interesting insight by Mary Shirley, made
probably a crucial insight into the paradoxical nature of privatization: “the irony is that
the countries with the administrative skills and political capacity to run state-owned firms
in an effective and efficient manner are usually the very same countries that can privatize
well. “Conversely, the forces and conditions that lead governments to botch privatization
are the same that hinder decent SOE management” (Nellis, 1999, 27). In other words,
there are countries and their institutions with sufficient skills, capacities and broad public
support to be able to do both, to secure efficient and transparent governance of the state-
-owned companies and to provide competitive environment for the long term success
of the firms on the markets and there are countries which do not possess high quality of
public and private institutions and therefore can make a mess of both, state-owned and
privatized firms.

In his another comparative empirical study John Nellis on the behavior of the pri-
vatized firms made another important observation. The issue which type of the firms is
the most productive and dynamic, he has pointed out that many studies from transition
ranked new entry — or “de novo” firms as the most productive and dynamic; then priva-
tized companies, and last, state-owned firms. The gap between the de novo set and the
privatized is often larger than between privatized and state-owned (Nellis, 2006, note 32
on p. 22). Other studies have analyzed what kind of privatized firms (for example, with
outside strategic owners, employee owned enterprises, inside managerial owned firms,
dispersed ownership) perform better. This is a significantly more complex issue, because
the answer depends on the quality and development of financial markets, on the quality
of regulatory bodies and other supportive institutions, including the quality of legislation
and judiciary. Furthermore, it depends on the issue whether the firm needs strategic re-
structuring with the support of external funds or it needs defensive restructuring relating
to redundancies and other cost cutting measures may also play a role. The existence and
level of competition, openness to foreign competition and foreign investors clearly also
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plays a role. In such a complex context it is not possible to provide simple answers which
types of ownership and which type of ownership coalitions may be successful for the long
term development of the firms and which may present an impediment.

The answer to this question is not conclusive and it probably cannot be conclusive.
There are certain elements and patterns, however, which should not be ignored by any
more subtle generation of policy-makers and true reformers. As mentioned above, the
importance and relevance of the newly created firms appears to be critical if we want
to create a dynamic, innovative and competitive environment. The sustained, systemic
support for the establishment of new firms should be one of the key strategic goals of
any genuinely pro-development oriented policy makers. The next important insight was
offered again by John C. Coffe who found strong correlation between the legal protection
of shareholders and the size, depth and liquidity of securities markets (Coffee, 1999, 5).
He also believes that the correlation is mutually reinforcing and therefore encouraging
capital market growth and ownership dispersion. Relating to the problem of powerful
insiders Gerard Roland has pointed to the risk that they are in a position to pursue as-
set stripping to the detriment of minority shareholders. This can happen either in case
of strong and unaccountable managers due to the dispersed ownership with weak legal
protection or in the case of concentrated inside ownership which may lead to the similar
outcome (Roland, 2000, 335).

In short, the literature on the relation between privatization and corporate governance
in Central and Eastern Europe is comprehensive, and as rightly pointed out by Gerard
Roland, “there is astonishing diversity in the results of studies on the effects of privatiza-
tion and firm performance” (Roland, 2008, loc. 223-32). It is due to the complexity of the
process and due to many difficulties in methodological analyses of this unique historical
process. There is no doubt that privatization, if well thought out, well regulated and well
implemented, can lead to improvements in corporate governance, productivity, profitabi-
lity and has positive impact on other important indicators of corporate development. On
the other hand, there is also little doubt if poorly prepared and implemented it can lead to
dramatic failures and disappointments.

The success of privatization is a deeply contextual matter. In the environment con-
ducive of long term development privatization, if properly designed and implemented,
can work. In the environment, conducive to rent-seeking, the results can be exactly the
opposite: the forestalled development and exclusion of majority of stakeholders. In order
to avoid the detrimental outcomes of poorly designed privatization the broad coalition of
balanced and diverse stakeholders could be the coalition, supportive of such long term
development goals. For example, a series of overlapping and competitive holding com-
panies, representing the interest of both insiders (workers and managers) and outsiders
(local governments, social organizations, fragmented shareholders, foreign investors)
would pool the equity stakes in the privatized firms (Mare et al., 2013). The shares in
the ownership companies of productive enterprises would be distributed among these
holding companies to ensure that one such company would hold an influential but not an
irresistible stake in each firm. The shares of the holding companies could be traded on
a mass individualized market in shares. The shares of the productive firms, on the other
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hand, could be traded on a more closed institutional market in which only the holding
companies themselves, banks and foreign investors participate. This two-tier market sy-
stem allows for a closer coordination between ownership and control and establishes
greater parity among the multiple institutional owners of firms (Unger, 1998, 99- 101).

Such a thought experiment about the alternative method of privatization should rem-
ind us not only that there is single ideal model of privatization, but there is no single
universally valid definition of the property right. Property rights can and should be un-
derstood as a bundle of rights (for example, right to control, cash flow rights) and can be
assigned in many different ways to various stakeholders. The proponents of clearly de-
fined property rights obviously have difficulty explaining the Chinese economic success
in the environment of poorly defined property rights. The debate on the disagreggation of
property rights — property rights as bundles of rights — should be a debate on how to open
up access to economic opportunities of large segments of population and how to organize
institutional framework in such a way to secure inclusive, dynamic and innovative long
term development and growth.

CONCLUSION

In order to rescue capitalism from capitalists we need to transform the concentrated
property rights, created in the period of transition by imposing real capitalism on capita-
lists. The ability to create more democratic property rights in the sense of its openness of
access to various actors and stakeholders is of crucial importance. Instead of creating rent-
-seeking coalitions, unable and not interested in long term development of the privatized
companies we need to create more diverse and more balanced coalitions of stakeholders
with the stakes in long term success of restructuring, innovations and improvements. The-
re is no guarantee that all the types of coalitions will be successful, but the opportunity
to create more development friendly, more inclusive and sustainable corporate structure
and overall economy may emerge. Collective learning efforts and establishment of links
between corporate governance and organizations of production as well as establishment
of development coalitions inside and outside the firms may unleash new productive and
creative forces in transition and post-transition economies and societies.

The lessons from the transition are not important only for the future development
of Central and Eastern European countries, they offer valuable information to the Arab
spring countries, before they embark on the protracted pathway of large scale institutional
reforms.
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POVZETEK

Po padcu berlinskega zidu in ob zacetku obseznih institucionalnih reform v drzavah
Srednje in Vzhodne Evrope je bila mnozicna privatizacije predstavijena kot kljucna refor-
ma za vzpostavitev bolj konkurencnih gospodarstev in druzb. Osnovna ideja je bila, da
ko bodo vzpostavljene lastninske pravice nad proizvodnimi sredstvi, se bodo vzpostavile
pravilne spodbude za izboljsane ucinkovitosti gospodarskih druzb. Nekdanje druzbe v
drzavni lasti, ki so bile neucinkovito upravljanje in so bile pogosto odvisne od drzavenih
subvencij ter drugih oblik drzavnih podpor, bodo v novem sistemu bolj ucinkovito upra-
vljane. Vzpostavitev jasno definiranih lastninskih pravic je postal kljucni cilj obseznih
institucionalnih reform v Srednji in Vzhodni Evropi. Bolj pomembna kot kvaliteta tega
procesa je bila hitrost privatizacije.

Toda pokazalo se je, da je process mnozicne privatizacije veliko bolj kompleksen in
pogosto netransparenten process. Namesto vzpostavljanja spodbud za bolj ucinkovito
upravljanje druzb, je process privatizacij vkljuceval druzbeni spodapd za zagotavljanje
rent s izigravanjem pravnih pravil in transparentnosti. Zaradi slabo domisljene sheme
mnozicne privatizacije, pomanjkanjem potrebnega regulatornega okvira in pomanjka-
njem institucionalne podpore med privatizacije, mnoge gospodarske druzbe niso izbolj-
Sale svojega delovanje. Se vec. mnoge gospodarske druzbe niso pristopile k temeljitem
prestrukturiranju, izboljsani produktivnosti, uvajanju novih tehnologij, investicijam v
nove proizvode ali izboljsanju usposobljenosti zaposlenih. Mnogi strokovnjaki so tako
opisali obdobje mnozicne privatizacije kot izgubljeno desetletje za tranzicijska in post-
-tranzicijska gospodarstva.

Kaksne so kljucne ugotovitve iz obdobja mnozicne privatizacije? Najpomembnejsa
ugotovitev je, da mnozicna privatizacije ni univerzalno zdravilo, ki bi avtomaticno izbolj-
Salo ucinkovitost nekdanjih druzb v drzavnih lasti. Kvaliteteta privatizacijske sheme in
kvaliteta postopkov privatizacij sta pomembni. Koncept jasno definirane lastninske pra-
vice izhaja iz tradicionalne pravne Sole, ki predpostavlja laissez-faire gospodarstvo. Toda
vecina modernih Zahodnih gospodarstev se uvrséa v mesana gospodarstva s pomembno
vlogo in dobro upravijanjimi drzavnimi podjetji. Kvaliteta in razvoj javnega sektorja sta
pogoja za kvaliteten in ucinkovit zasebni sektor.

Namesto vzpostavljanja jasno definiranih lastninskih pravic nas moderna pravna te-
orija uci o transformacijo od enovitega koncepta lastninskih pravic k modernemu kon-
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ceptu lastninskih pravic kot sveznja upravicenj. To transformacijo je prva generacija
reformatorjev Srednje in Vzhodne Evrope skoraj v celoti spregledala.

Spoznanja tranzicije drzav Srednje in Vzhodne Evrope ponujajo dragocen vir infor-
macij za mediteranske drzave, ki se pripravijajo na obsezne institucionalne reforme, da
bi postale bolj konkurencne, bolj vkljucujoce in bolj uravnotezene druzbe.

Kljucne besede: zgodovinska podlaga, tradicionalni concept zasebne lastnine, mnozicna

privatizacije, regulatorni pravni okvir, tranzicijske in post-tranzicijske druzbe, Arabska
pomlad, Mediteranske drzave
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