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Neposredno izabrani gradonacelnik i problem
kohabitacije

Slucaj hrvatskog glavnog grada Zagreba

Novi sustav neposredno izabranih gradonacelnika, implementiran u Hrvatskoj 2009. godine, suocio
se s najozbiljnijim tesSko¢ama u jedinicama lokalne samouprave s podijeljenom vlaséu, gdje grado-
nacelnik i vecina u vijecu predstavljaju razli¢ite politicke opcije. Zbog konfliktnog odnosa izmedu
gradonacelnika i Skupstine Grada Zagreba nova hrvatska Vlada predlozila je promjene u zakonima
koji reguliraju izbor i odnos predstavnickog i izvrSnog tijela u sustavu lokalne samouprave godi-
nu dana prije lokalnih izbora 2013. godine. Gradonacelnicima je dana izricita ovlast imenovanja i
opoziva predstavnika jedinice lokalne samouprave u lokalnim ustanovama i trgovackim drustvima.
Drugi najvazniji aspekt "mini reforme" hrvatskog sustava lokalne samouprave odnosi se na uvode-
nje mogucnosti istodobnog raspustanja predstavnickog tijela i razrjeSenja izvrSnog tijela, s novim
prijevremenim izborima za oba tijela u slu¢aju neusvajanja proracuna jedinice lokalne samouprave.
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1 UuvobD

U mnogim europskim drzavama u posljed-
njih 15 godina provedene su znacajne reforme
institucionalnog okvira njihovih jedinica lokalne
samouprave.1 Najvaznija medu njima, prema na-
Sem misljenju, uvodenje je neposrednog izbora
gradonacelnika. To se priznaje i u Rezoluciji 139
Kongresa lokalnih i regionalnih vlasti Europe,
koja navodi da je "neposredni izbor gradonacel-
nika od strane naroda procedura koja se sve vise
koristi u drzavama ¢lanicama Vije¢a Europe pri
izboru $efa izvréne vlasti".? U drugom izvjedcu
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1 Loughlin (2001) i Berg & Rao (2005: 1-14).

2 CLRAE, 2002: Rezolucija 139 o odnosima izmedu
javnosti, lokalne skupstine i izvrSne vlasti u lokal-
noj demokraciji (institucionalni okvir lokalne de-
mokracije). Taj je trend prisutan ne samo u zapad-
noeuropskim drzavama (Njemacka, Austrija, Italija,
Spanjolska, ¢ak i Engleska), nego jos vise u bivsim

konstatira se da "uzimajuci u obzir sve ¢imbenike,
Cini se kako postoji jedna odluéna i doista rastuca
sklonost neposrednijem izboru" lokalne izvrine
vlasti u drzavama &lanicama Vije¢a Europe.® Sko-
ro sve drzave u hrvatskom okruzenju usvojile su
ovaj ili onaj model neposredno izabrane lokalne
izvréne vlasti.*

socijalistickim drzavama. Neposredni gradonacel-
nicki izbori uvedeni su pocetkom 1990-ih u Slo-
vackoj, Bugarskoj, Rumunjskoj, Sloveniji, Albaniji
i Ukrajini, 1994. u Madarskoj, 1995. u Makedoniji i
2002. u Poljskoj. Ipak, u tri balticke drzave (Latvi-
ja, Litva i Estonija), kao i u Ceskoj Republici i Srbiji,
lokalnu izvr3nu vlast jo$ uvijek biraju vije¢a. Kom-
parativnu analizu institucionalnog ustroja sustava
lokalne vlade u drzavama bivse Jugoslavije vidi u
Kopri¢ (2009: 335-365).

3 CLRAE, Advantages and disadvantages of directly
elected local executive in the light of the principles
of the European Charter of Local Self-Government
- CPL (11) 2 Part I, izvjestitelji lan Micallef i Guido
Rhodio (2004).

4 O razli¢itim tipologijama sustava lokalnih vlada
vidi Back (2005: 65-101), Bennett (1993: 1-27),
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Donosenjem dvaju zakona prihvacenih u li-
stopadu 2007. (Zakona o izborima opcinskih na-
Celnika, gradonacelnika, Zupana i gradonacelnika
Grada Zagreba i Zakona o izmjenama i dopuna-
ma Zakona o lokalnoj i (podruénoj) regionalnoj
samoupravi) taj je sustav uveden i u Hrvatskoj,
propisivanjem ukidanja poglavarstava kao kolek-
tivnih izvrsnih tijela biranih od lokalnog vijeca i
uvodenjem umjesto njih neposredno izabrane
lokalne izvrSne vlasti. Rijec je, kako je priznala
sama Vlada, o najfundamentalnijoj promjeni u
sustavu lokalne samouprave u Hrvatskoj od nje-
gova uvodenja 1992.-1993. godine. Novi sustav
je implementiran 2009. s redovnim lokalnim
izborima. Prema podacima DrZavnog izbornog
povjerenstva sudjelovanje biraca u tim izborima
bilo je prosjecno 10 posto vece nego 2005. go-
dine i to se moZe povezati s provedbom novog
sustava neposredno biranih gradonacelnika.

Nakon odrzanih neposrednih gradonacelnic-
kih izbora 2009. imamo prva iskustva glede toga
kako funkcionira novi sustav. Nasi su preliminarni
zakljucci da su neposredni gradonacelnicki izbori
pridonijeli vecoj legitimnosti gradonacelnicke
duZnosti, vecoj identifikaciji gradana s lokalnom
vladom (mjeredi to barem prema veéem sudjelo-
vanju u izborima) i ve¢em stupnju kontinuiteta u
funkcioniranju lokalne izvr$ne vlasti, jer nijedan
gradonacelnik nije razrijeSen putem opoziva na
referendumu. Medutim, pokazalo se da je glavni
problem novog sustava bio u preklapajucim ili
nejasnim ovlastima gradonacelnika i lokalnih vi-
jeca narodito u situacijama kohabitacije, tj. kada
gradonacelnik nema vecinsku potporu u vije¢u
za donosenje svojih politika.

Kohabitacija je tijekom nekoliko godina bila
prisutna u Zagrebu, glavhom gradu Hrvatske
pa je taj Grad predstavljao neku vrstu testnog
slu¢aja novog sustava, koji jos uvijek ima mno-
go protivnika. Sukob izmedu gradonacelnika i
Skupstine Grada Zagreba tijekom posljednjeg
mandata izmedu 2009. i 2013. otkrio je mnoge
slabosti pravne arhitekture novog sustava. OCiti
nedostaci novog sustava uvjetovali su donosenje
izmjena Zakona o lokalnoj i podrucnoj (regional-
noj) samoupravi u prosincu 2012. godine. Pro-
mjena Zakona predstavljala je svojevrsnu "mini

Heinelt & Hlepas (2006: 21-42), Hambleton (1998),
Ivanisevi¢ (2008) i Podolnjak (2010).
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reformu" sustava lokalne vlade, sa zacrtanim ci-
liem da se osigura "jaca politicka stabilnost u od-
nosima izmedu predstavnickog i izvrSnog tijela,
veca ucinkovitost u obavljanju poslova tih dvaju
tijela i jasnije utvrdivanje njihovih prava, obveza i
odgovornosti".

U ovom radu analiziramo dva klju¢na suko-
ba izmedu gradonacelnika i Gradske skupstine u
Zagrebu. Prvi se odnosi na pitanje tko ima ovlast
imenovanja ¢lanova skupstina i nadzornih odbo-
ra trgovackih drustava koja su osnovale jedinice
lokalne samouprave, a drugo se odnosi na pita-
nje tko ima posljednju rije¢ glede gradskog pro-
racuna. U odjeljku 5. ukazujemo na to kako su ti
sukobi doveli do najznacajnijih promjena Zakona
o lokalnoj i podrugnoj (regionalnoj) samoupravi.®

2 PROBLEM KOHABITACIJE IZMEDU
GRADONACELNIKA | LOKALNOG
PREDSTAVNICKOG TIJELA NAKON
1ZBORA 2009.

Protivnici novog sustava neposredno izabra-
nih gradonacelnika Cesto navode da bi najveci
problem novog sustava mogao biti sukob izme-
du predstavnickog tijela i neposredno izabrano-
ga gradonacelnika, u situaciji kada on/ona ne
uZiva povjerenje vecine u vijecu i da bi to moglo
vjerojatno voditi paralizi u funkcioniranju te jedi-
nice lokalne samouprave.

Nakon lokalnih izbora 2009. u mnogim opdi-
nama i gradovima neposredno izabrani opcinski
nacelnici i gradonacelnici bili su suoceni s ¢injeni-
com da nemaju vecinsku potporu u vijecu.

5 Vlada Republike Hrvatske, Prijedlog zakona o
izmjenama i dopunama Zakona o lokalnoj i po-
dru¢noj (regionalnoj) samoupravi, listopad 2012.
URL: http://www.vlada.hr/hr/content/downlo
ad/229927/.../file/57.%20-%201.pdf (28. stude-
noga 2013).

6  Nasje rad izvorno predstavljen na 22. IPSA World
Congress u Madridu u srpnju 2012. pod naslovom
"Institutional Reform in Croatian Local Government:
From Cabinets to Directly Elected Mayors" u okviru
panela RCO5 "Mayors in Comparative Perspective".
U prosincu 2012., prije dovrsetka postupka recen-
zije rada, Hrvatski sabor donio je izmjene Zakona o
lokalnoj i podruénoj (regionalnoj) samoupravi. Te
su izmjene izrazito znacajne za temu nasega rada
te smo odludili osvrnuti se na njih u posebnom
odjeljku 5.
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Prema jednoj neobjavljenoj analizi GONG-a
(hrvatska nevladina organizacija koja se bavi
nadzorom izbora), izradenoj nakon izbora 2009.
godine, proizlazilo je da ¢e, s obzirom na politic-
ku pripadnost izabranog celnika lokalne izvrSne
vlasti, u 11 jedinica (svega 2 %) postojati koha-
bitacija, jer u njima apsolutnu veéinu u pred-
stavnickom tijelu ima politicka opcija kojoj ne
pripada izvrsni ¢elnik. U 347 jedinica (60 %) iza-
brani Celnik lokalne izvrSne vlasti imao je vedin-
sku potporu u predstavni¢kom tijelu, zahvaljujuci
vije¢nicima vlastite politicke opcije ili koalicije
koja ga je kandidirala. | na kraju, u 219 jedinica
(38 %) izabrani celnik lokalne izvr$ne vlasti nije
imao zajaméenu veéinu u predstavnickom tijelu
jer je ona bila na strani politickih opcija koje nisu
zastupljene u izvr$noj vlasti. To, medutim, ne zna-
Ci da je u tim jedinicama postojala kohabitacija,
jer je moguée da su u mnogim jedinicama neke
politicke opcije podrzale u predstavnickom tijelu
izvrsnog celnika, bez obzira na to Sto ne participi-
raju u lokalnoj izvrsnoj vlasti.

U situaciji kada gradonacelnik moze racunati
na potporu predstavnickog tijela novi sustav ée
vjerojatno funkcionirati kao i raniji "lokalni par-
lamentarni" sustav. Medutim, istinski test novog
sustava bit ¢e njegovo funkcioniranje u situacija-
ma sukobljenog odnosa gradonacelnika i vijeca
zbog kohabitacije. U nekim hrvatskim gradovima
ta situacija se pojavila nakon izbora 2009. (grado-
vi Velika Gorica, Vrbovec, Beli Manastir i narocito
Zagreb, uz mnostvo malih opcina). Stoga se sada
okre¢emo najistaknutijem i najvaznijem slucaju
kohabitacije izmedu gradonacelnika i vije¢a koji
se manifestirao u razdoblju izmedu 2010. i 2013.
u Gradu Zagrebu, glavnom gradu Hrvatske. Zbog
politicke, financijske i gospodarske snage toga
grada funkcija gradonacelnika je druga najvazni-
ja izvrdna funkcija u drzavi.

3 SUKOB IZMEDBU
GRADONACELNIKA | GRADSKE
SKUPSTINE U ZAGREBU - TKO
PREDSTAVLJA GRAD?

Problem kohabitacije u Zagrebu nastao je
kao rezultat prilicno posebne politicke situacije.
Kroz niz godina gradonacelnik Zagreba Milan
Bandi¢ bio je ¢lan Socijaldemokratske partije
Hrvatske (SDP), koja ga je i nominirala kao kan-

didata za lokalne izbore u svibnju 2009. godine.
Sukladno novom zakonodavstvu, koje je tada veé
bilo na snazi, Bandi¢ je jo$ jednom postao grado-
nacelnik Zagreba, nakon sto je u drugom krugu
izbora, odrzanih 31. svibnja 2009. godine, pora-
zio drugog kandidata.

Nedugo nakon toga, u srpnju 2009. godine,
SDP je organizirao unutarnje izbore za stranac-
kog kandidata na izborima za Predsjednika Repu-
blike Hrvatske. U oba slucaja, te izbore je dobio
trenutacni hrvatski Predsjednik Ivo Josipovi¢. Me-
dutim, nezadovoljan takvim ishodom dogadaja,
Bandic je odlucio djelovati samostalno te je u ra-
nom studenom 2009. godine najprije zamrznuo
svoje Clanstvo u SDP-u, a potom objavio svoju
odluku da se u svojstvu nezavisnog kandidata
natje¢e u izboru za predsjednika drzave.” Poslje-
di¢no tomu, nakon $to je u statutarnim odredba-
ma pronadena pravna osnova kojom su zabra-
njene nezavisne kandidature ¢lanova, SDP je od-
mah objavio kako je Bandicevo ¢lanstvo u SDP-u
prestalo. Sve navedeno, prema tome, rezultiralo
je situacijom u kojoj je Grad Zagreb trebao biti
voditi nezavisni gradonacelnik, sada politicki raz-
dvojen od stranke koja ga je ranije kandidirala za
tu poziciju, o¢ito u potencijalno konfrontirajuéoj
poziciji s gradskom skupstinom.

Kao sto je ranije vec re¢eno, problem kohabi-
tacije na lokalnim razinama u Hrvatskoj nije bio
ogranicen samo na glavni grad. U odredenom
broju primjera, jedan od tipicnih problema koji je
postupno nastao proizasao je iz sporova izmedu
gradonacelnika i vije¢a u odnosu na ovlast ime-
novanja ¢lanova skupstina i nadzornih odbora
trgovackih drustava koja su osnovale jedinice lo-
kalne samouprave.8

Ranija je praksa glede toga bila neujednace-
na - odlukama o osnivanju trgovackih drustava
jedinice lokalne ili Zupanijske samouprave pred-
stavnicka tijela su ¢esto prava i ovlasti osnivaca,
kao jedinog clana drustva, povjeravala pogla-
varstvima jedinica, a ona su potom, zasjedajuci
u funkciji skupstine drustva, imenovala upravu
drustva i ¢lanove nadzornog odbora. U odrede-

7  Posljednji predsjednicki izbori u Hrvatskoj odrzani
su 27. prosinca 2009. (prvi krug) i 10. sije¢nja 2010.
godine (drugi krug).

8 Drugi poseban problem koji se u tom kontekstu
opisuje u ovom ¢lanku odnosi se na usvajanje pro-
racunajedinica lokalne samouprave.
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nim su slucajevima i predstavnicka tijela obav-
ljala funkciju skupstine drustva pa je, slijedom
toga, predstavnicko tijelo imalo ovlast imeno-
vanja uprave i nadzornog odbora. No, u ranijem
sustavu, bez obzira na neujednacenu praksu, do
problema nije dolazilo jer su predstavnicka tijela
svojom odlukom o osnivanju trgovackog drustva
povjeravala odredene ovlasti izvrSnom tijelu, a iz-
vrsno tijelo je imalo zajaméenu potporu vecdine u
predstavnickom tijelu. U novom sustavu situacija
se bitno mijenja, pa kada ne postoji politicko su-
glasje izvrSnog i predstavnickog tijela, u pravilu
dolazi do spora i nastojanja da se odredene ovla-
sti "prisvoje".

Imajuci u vidu ucestale upite oko nadlez-
nosti imenovanja ¢lanova skupstina trgovackih
drustava u vlasnistvu jedinica lokalne i Zupanij-
ske samouprave i razli¢ita postupanja pojedinih
tijela u praksi Ministarstvo uprave je u rujnu 2009.
godine dalo svoje misljenje, koje je dostavljeno
svimjedinicama.9

Upucujuci na odgovarajuce odredbe Zako-
na o lokalnoj i podruénoj (regionalnoj) samo-
upravi,w gdje je propisano da predstavnicko ti-
jelo, izmedu ostalog, "imenuje i razrjesuje druge
osobe odredene zakonom, drugim propisom ili
statutom" te da to tijelo osniva javne ustanove i
druge pravne osobe za obavljanje gospodarskih,
drustvenih, komunalnih i drugih djelatnosti od
interesa za jedinicu lokalne ili podru¢ne samo-
uprave, Ministarstvo je zakljucilo kako je nes-
porno da je upravo predstavnicko tijelo ono koje
je nadlezno za sva imenovanja pa i ona koja se
odnose na ¢lanove skupstine trgovackih drusta-
va u vlasnistvu jedinice. Istodobno, Ministarstvo
je odbacilo tumacenje da ovlasti ¢elnika lokal-
ne izvrne vlasti koje su navedene u clanku 48.
Zakona na neki nacin podrazumijevaju njihovu
ovlast donosenja odluka o imenovanjima i razr-
jesenjima. Stovise, prema misljenju Ministarstva,

9 Nadleinost za imenovanje ¢lanova skupstina tr-
govackih drustava u vlasniStvu jedinica lokalne i
podruéne (regionalne) samouprave - misljenje,
KLASA: 023-01/09-01/283, URBROJ: 515-01-09-1
od 21. rujna 2009.

10 Zakon o lokalnoj i podruénoj (regionalnoj) samo-
upravi od 10. travnja 2001, Narodne novine, br.
33/01, 60/01, 129/05, 109/07, 125/08, 36/09, 36/09,
150/11, 144/12, 19/13. Clanak 35. stavak 1/3 i sta-
vak 1/5.
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"neposredno izabrani opcinski nacelnik, grado-
nacelnik, odnosno Zupan ne moZe preuzeti vise
ovlasti nego Sto mu je dodijeljeno zakonom".
Ministarstvo se u svom misljenju pozvalo i na jed-
nu odluku Vrhovnog suda RH u kojem je taj Sud
zauzeo stajaliSte da je predstavnicko tijelo u ime
osnivaca trgovackog drustva ovlasteno imenova-
ti ¢lanove trgovackog drustva u vlasnistvu jedi-
nice." Ministarstvo je na kraju iznijelo stajalidte
da je tu ovlast imenovanja predstavnickog tijela
potrebno utvrditi statutom jedinice lokalne i po-
druéne (regionalne) samouprave.

Svega dan nakon dopisa ministra uprave
uslijedit ¢e reakcija Udruge gradova putem dopi-
sa predsjednika te udruge Ministarstvu uprave, u
kojem ce se vrlo ostro odbaciti stajaliSte Ministar-
stva."> U tom se dopisu navodi da je Ministarstvo
pogresno protumacilo zakonske odredbe te ne-
posredno izabranim gradonacelnicima umanjilo
i u bitnome ogranicilo ovlasti dodijeljene im ¢i-
tavim nizom posebnih zakona koji su prije ljetne
saborske stanke uskladeni sa Zakonom o lokalnoj
samoupravi. U dopisu se iznosi stajaliste da je te-
meljem ¢lanka 42. stavak 1. ZOLPRS koji propisuje
da grad kao jedinicu lokalne samouprave zastu-
pa gradonacelnik, odnosno po gradonacelniku
ovlastena osoba, nesporno da je upravo izvrSno
tijelo ono koje ima ovlast da zastupa jedinicu u
skupstini trgovackog drustva. Upravo je to Cinje-
nica, kaze se u dopisu, koju "Ministarstvo uprave
u spornom i pravno neutemeljenom misljenju u
potpunosti ignorira, dodjeljujuéi drugim, neovla-
Stenim tijelima, u pravilu gradskim vije¢ima, strik-
tno propisane i definirane ovlasti neposredno
izabranih gradonacelnika". U dopisu se ukazuje
i na dosadasnje postupanje trgovackih sudova i
stajaliSte Radne skupine za pitanja sudskog regi-
stra pri Visokom trgovackom sudu od 2. veljace
2006. da skupstinu drustva s ogranicenom od-
govornoscu Cine njegovi osnivaci, sto se odnosi
i na drustva kojima je jedini osniva¢ lokalna sa-
mouprava, odnosno grad, koji zastupa gradona-
Celnik, a ne poglavarstvo, kako je to uredeno u
nekim izjavama o osnivanju, odnosno drustve-
nim ugovorima. Posebno nam je vazno naglasiti

11 Revt 34/04-2, 27. listopada 2004.

12 Dopis je dostupan na internetskoj stranici Udruge
gradova. URL: http://www.udruga-gradova.hr/De-
fault.aspx?art=145&sec=18.
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da je u dopisu Udruge navedeno kako misljenje
Ministarstva "u osnovi nije pravno obvezujuce,
niti moze predstavljati izvor prava" i kako je ono
"u potpunosti suprotno svim odlukama predstoj-
nika ureda drzavne uprave, profesionalaca cija je
primarna zadaca briga o zakonitosti rada i akata
svih lokalnih jedinica, te praksi trgovackih sudova
diljiem Republike Hrvatske" te se Udruga nada da
trgovacki sudovi "svoje postupanje nece mijenja-
ti temeljem misljenja Ministarstva uprave".
Iznijeli smo Siri prikaz stavova Ministarstva
uprave i Udruge gradova13 jer smatramo da je
rije¢ o vrlo znacajnom pitanju nadleznosti tijela
jedinica lokalne, odnosno Zupanijske samoupra-
ve. U komparativnoj literaturi o lokalnoj izvrsnoj
vlasti smatra se da je jedna od bitnih znacajki
"jakog" gradonacelnika i ovlast imenovanja svih
izvr$nih duznosnika, odnosno integracija svih
upravnih odjela i pravnih osoba kojima je jedi-
nica osnivac ili vlasnik pod nadzorom grado-
nacelnika.™* U tom smislu, jasno je da je pitanje
nadleznosti imenovanja osoba u trgovackim
drustvima u vlasnistvu lokalne samouprave upra-
vo pitanje koje u znacajnoj mjeri definira ho¢emo
li imati "jakog" ili "slabog" Celnika lokalne izvrSne
vlasti. Nama je predmetni spor vazan ne samo iz
razloga razli¢itog tumacenja zakonskih ovlasti ti-
jela lokalne samouprave (je li mjerodavna ovlast
imenovanja predstavnickih tijela ili ovlast zastu-
panja Celnika lokalne izvr3ne vlasti) ve¢ i uloga
srediSnjih drzavnih tijela u rjeSavanju sporova o
nadleznosti. Treba pritom redi da misljenja Mini-
starstva nisu, u pravnom smislu, dobro rjesenje.
Cinjenica je da misljenje drzavnog tijela nije pro-
pis u smislu normativnog, opéeobveznog prav-
nog pravila,”® pa se protiv misljenja Ministarstva
uprave ne bi mogao pokrenuti nikakav postupak
ocjene ustavnosti ili zakonitosti. S druge strane,
Ministarstvo nema na raspolaganju nikakvih in-

13 Kada je rije¢ o Udruzi gradova, dopis je uputio
predsjednik Udruge, inae gradonacelnik Grada
Rijeke. U praksi, Udruga funkcionira i kao tijelo koje
zastupa interese gradonacelnika pa to treba imati
u vidu kod prosudbe njenih stavova.

14 Vidi u tom smislu, primjerice, definiranje ovlasti
"jakog" neposredno izabranoga gradonacelnika u
Sjedinjenim Americkim DrZavama u Zimmerman
(1999: 171-177).

15 Ustavni sud Republike Hrvatske ovo je potvrdio jos
1993. godine. Vidi Crni¢ (1994: 32).

strumenata kojima bi moglo sprijeciti donosenje,
primjerice, odluke gradonacelnika o imenovanju
¢lanova nadzornog odbora trgovackog drustva
u vlasnistvu jedinice lokalne samouprave jer je
rije¢ o pojedinaénom aktu koji ne potpada pod
nadzor zakonitosti. Kao $to je dobro poznato, u
hrvatskom sustavu postoji samo nadzor zakoni-
tosti opcih akata predstavnickog tijela. Ne postoji
nikakva zakonom propisana obveza celnika lo-
kalne izvrsne vlasti da dostavi akte koje donosi
nadleznom tijelu drZzavne uprave, niti postoji mo-
gucnost ocjene ustavnosti i zakonitosti tih akata.
Protiv nekog pojedinacnog akta Celnika lokalne
izvr$ne vlasti, temeljem ¢lanka 77.a Zakona o lo-
kalnoj i podrucnoj (regionalnoj) samoupravi, mo-
gao bi se pokrenuti samo upravni spor.

S obzirom na takve pravne praznine, smatra-
mo da bi najbolje rjesenje bilo Zakonom preciz-
no utvrditi nadleznosti tijela lokalne samouprave
u svezi imenovanja osoba u pravnim osobama
kojima je jedinica lokalne samouprave osnivac ili
vlasnik. Sto se aktualnog spora o imenovanjima u
trgovackim drustvima tiCe, nase je misljenje da ta
nadleZnost pripada predstavnickom tijelu. Kako
predstavnicko tijelo odlucuje o osnivanju javnih
ustanova i drugih pravnih osoba za obavljanje
gospodarskih, drustvenih, komunalnih i drugih
djelatnosti od interesa za jedinicu lokalne ili po-
drucne samouprave to ono ve¢ u samoj odluci
0 osnivanju moze utvrditi tko ¢e Ciniti, primjeri-
ce, skupstinu drustva i tko ¢e imenovati upravu
1 ¢lanove nadzornog odbora. Cinjenica je da su
u mnogim slucajevima predstavnicka tijela izvr-
Savanje osnivackih prava povjerila poglavarstvi-
ma, ali to nedvojbeno govori da je rije¢ upravo o
ovlasti predstavnickog tijela, a ne o nadleznosti
koja bi se mogla iscitati iz funkcije zastupanja je-
dinice od strane izvrSnog tijela. Jednako tako, Za-
konom o ustanovama'® propisano je da ustano-
vom upravlja upravno vijece ili drugi kolegijalni
organ i da se nacin izbora odnosno imenovanja
ureduje zakonom, aktom o osnivanju (koji donosi
predstavnicko tijelo) i statutom ustanove (koji se
donosi uz suglasnost osnivaca, a to je predstav-
nicko tijelo), a Sto se tiCe imenovanja ravnatelja
ustanove to moZe biti u nadleznosti upravnog

16 Zakon o ustanovama od 5. kolovoza 1993, Narodne
novine, br. 76/93, 29/97, 47/99, 35/08. Clanci 35. i
38.
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vije€a, a zakonom ili aktom o osnivanju moze se
odrediti da to na razini lokalne samouprave bude
predstavnicko tijelo. Dakle, ovlast zastupanja je-
dinice lokalne samouprave ni na koji nacin nije
relevantna za imenovanja osoba u ustanovama
jedinica lokalne samouprave. Zasto bi za trgovac-
ka drustva vrijedila drukcija logika?

Situacija istovjetna ovoj upravo opisanoj
ubrzo se pojavila u Gradu Zagrebu, a rezultirala
je formalnim donosenjem gradonacelnikove od-
luke kojom je suspendirana primjena dviju odre-
daba gradskog statuta, kao i donosenjem dvaju
zakljucaka gradske Skupstine koji su se odnosili
na imenovanja predstavnika u skupstinama dva-
ju trgovackih drudtava u vlasniétvu Grada."

U tom pogledu, odgovaraju¢e odredbe
Gradskog statuta propisivale su kako je Skupstina
Grada imala ovlast odlucivati o sastavu skupstina
trgovackih drustava koja su bila u stopostotnom
vlasnistvu Grada, odnosno da je imala ovlast
odredivati tko bi bili predstavnici Grada u skup-
Stinama takvih drustava u kojima Grad ne bi imao
stopostotno vlasnistvo. Temeljem ovih statutar-
nih odredaba, naknadni zakljuéci Gradske skup-
Stine potom su definirali kako skupstine drustava
u kojima Grad ima stopostotno vlasnistvo c¢ine
njihovi predsjednici (funkcija koja pripada gra-
donacelniku) te deset dodatnih ¢lanova (koje iz
reda svojih predstavnika bira Gradska skupstina).

Suprotno onome $to je bilo propisano spor-
nim odredbama Gradskog statuta te naknadnim
zaklju¢cima, gradonacelnik je temeljio svoje
stajaliste na nekoliko tvrdnji: prvo, da "¢lan trgo-
vackog drustva ex lege Cini skupstinu trgovackog
drustva"; drugo, hrvatski Zakon o trgovackim
drustvima "vrlo jasno i nedvojbeno utvrduje" da
skupstinu drustva s ogranicenom odgovornoscu
Cine ¢lanovi drustva (jedan ili viSe njih); trece, da
je jedini ¢lan dvaju drustava povezanih s ovim
slucajem Grad Zagreb; te, Cetvrto, da je slijedom
svoje ovlasti zastupanja upravo gradonacelnik
Zagreba prakti¢no jedini ¢lan skupstina dvaju
drustava.”®

17 Zaklju¢ak gradonacelnika Grada Zagreba, 012-
03/09-01/4; 251-02-01-09-1 (18. studenog 2009.).
Sluzbeni glasnik Grada Zagreba, br. 25. od 30. stu-
denog 2009.

18 Nadalje, gradonadelnik se u svojem obrazlozenju
pozvao i na dva rjeSenja Visokog trgovackog suda
Republike Hrvatske: XLIll PZ-2677/06-05 od 18. li-
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Kao sto je to jasno vidljivo iz ranijeg opisa
dogadaja, ovaj poseban problem konfrontacije
izmedu gradonacelnika i gradskih vijeca, kao i
Ministarstva uprave, postao je sasvim ocit u po-
sliednjim danima 2009. godine te je konacno
zavrsio donosenjem Rjesenja od strane Ustavnog
suda Republike Hrvatske, u korist predstavnickih
'cijela.19 Premda se ovo Rjesenje nije odnosilo na
situaciju u hrvatskom glavnom gradu, ve¢ u gra-
du Belom Manastiru, njegove su posljedice pri-
mjenljive na sve slicne slucajeve.

Ukratko, osporene odredbe Statuta Grada
Belog Manastira, koje je gradsko vijec¢e usvojilo u
srpnju 2009. godine, propisivale su ovlasti Vijeca
da imenuje i razrjeSava ¢lanove upravnih vijeca,
odnosno odbora javnih ustanova, tvrtki i drugih
pravnih osoba osnovanih od strane Grada, kao
i ovlasti Vijeca da obavlja izbore, imenovanja i
razrieSenja predstavnika Grada Belog Manastira
u skupstinama trgovackih drustava u kojima je
Grad suvlasnik vlasnickih udjela te u upravnim
vije¢ima ustanova kojih je Grad Beli Manastir
osnivat.”

U svojem prijedlogu za ocjenu suglasnosti s
Ustavom i zakonom gradskog Statuta, predlaga-
teljica je, kao i u ranijim sli¢nim slucajevima koji
su ve¢ spomenuti, tvrdila da je Gradsko vijece
oduzelo izravno izabranom gradonacelniku nje-
govu pravnu ovlast zastupanja Grada (kako je
ona izricito bila propisana ¢lankom 42. stavkom
1. Zakona o lokalnoj i podruénoj (regionalnoj)
samoupravi), obrazlazuéi pritom kako je sudjelo-
vanje u skupstini trgovackog drustva u pravnom
smislu zastupanje osnivaca. Slicno tome, predla-
gateljica je tvrdila kako Gradsko vijece nije imalo
ovlast usvajanja drugih ovdje opisanih statutar-
nih odredbi, te je istaknula kako su one ne samo
suprotne Ustavu, ve¢ i nizu zakona, aktima ureda
drZavne uprave donesenim u postupku nadzora
zakonitosti, kao i stajalistima razlicitih trgovackih
sudova.”!

stopada 2006 i LVIII PZ-5961/09-3 od 20. listopada
2009.

19 U-11/38101/2009 od 17. oZujka 2010.

20 Statut Grada Belog Manastira od 2. srpnja 2009.
Sluzbeni glasnik Grada Belog Manastira, br. 4/09,
6/09.

21 Pored ustavnih odredaba u kojima su navedene
najviSe vrednote ustavnog poretka Republike Hr-
vatske, zajaméena nacela ustavnosti i zakonitosti,
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Potpuno odbacujudi relevantnost ostalih za-
kona na koje se pozvala predlagateljica, Ustavni
sud svoje je Rjesenje bazirao iskljucivo na odred-
bama Ustava Republike Hrvatske i Zakona o lo-
kalnoj i podrucnoj (regionalnoj) samoupravi. Na
strogo ustavnopravnoj razini, Sud se usredotocio
na one c¢lanke kojima su: zajaméena opca nacela
ustavnosti i zakonitosti te pravo na lokalnu i re-
gionalnu samoupravu; navedeni odredeni po-
slovi Cije obavljanje je Ustavom rezervirano za
jedinice samouprave, odnosno definirani nacelni
modaliteti njihova obavljanja; uspostavljena nad-
leznost jedinica lokalne i regionalne samouprave
da svojim statutima ureduju vlastito unutarnje
ustrojstvo, kao i djelokrug vlastitih tijela (lanci
5., 132. stavci 1. 2., 134, 135. i 136. Ustava Re-
publike Hrvatske). U pogledu Zakona o lokalnoj
i podrucnoj (regionalnoj) samoupravi, Sud je
citirao one odredbe kojima su specificirana po-
drudja Cije se daljnje pravno uredenje razraduje
statutima lokalnih i regionalnih jedinica te kojima
su definirane specificne ovlasti predstavnickih i
izvrsnih tijela u takvim jedinicama, ukljucujudi i
najproblematicnije pravo zastupanja (¢lanci 8.,
35.,42. i 48. Zakona o lokalnoj i podru¢noj (regio-
nalnoj) samoupravi).

U relevantnom dijelu svojeg obrazloZenja,
Ustavni sud je razjasnio nekoliko bitnih pitanja.

Prvo, da je pravo zastupanja jedinica lokalne
i regionalne samouprave koje imaju Celnici izvrs-
ne vlasti, iako je nacelno uspostavljeno zakonom,
usmjereno "prema tre¢im osobama" (primjerice,
prema sudovima i drugim drzavnim i javnim tije-
lima) te da kao takvo ono ne ukljucuje "inherent-
no" pravo imenovanja C¢lanova i predstavnika
jedinica lokalne samouprave u skupstinama ili
upravnim vije¢ima trgovackih drustava i javnih
ustanova kojih je osnivac jedinica lokalne samo-
uprave.

Drugo, da pravo imenovanja ¢lanova i pred-
stavnika jedinica lokalne samouprave u skupsti-
nama ili upravnim vije¢ima prije svega pripada

uspostavljena ovlast jedinica lokalne i podru¢ne
samouprave da u okviru zakona svojim statutima
samostalno urede unutarnje ustrojstvo i djelokrug
svojih tijela, predlagateljica se takoder pozvala i
na odgovarajuce odredbe Zakona o lokalnoj i po-
drucnoj (regionalnoj) samoupravi, Zakona o usta-
novama, Zakona o trgovackim drustvima i Zakona
o proracunu.

lokalnim predstavnickim tijelima i to stoga Sto
sam Zakon o lokalnoj i podru¢noj (regionalnoj)
samoupravi ne sadrzi specificne odredbe koje bi
to pitanje precizno definirale, a pored Cinjenice
da Zakon daje ovlast lokalnim predstavnickim ti-
jelima da "imenuju i razrjeSuju druge osobe odre-
dene zakonom, drugim propisom ili statutom"
(dakle, ostavljajuci, s obzirom na to da je rije¢ o
pitanju koje spada u podruéje samouprave, da se
ono uredi statutom lokalne jedinice) te stoga sto
lokalna ili regionalna predstavnicka tijela ionako
imaju ovlast osnivanja razli¢itih pravnih osoba
(javnih ustanova, trgovackih drustava ili drugih
pravnih osoba) za obavljanje djelatnosti i zadata-
ka od lokalnog interesa.

| tre¢e, medutim, da lokalna predstavnicka
tijela, a s obzirom na to da imaju pravo urediti to
pitanje vlastitim statutima, na raspolaganju ima-
ju dvije opcije: ili da pravo izbora priznaju ¢elniku
izvrSne vlasti ili da ga zadrZe za sebe.

Rjesenje Ustavnog suda konacno je rijesilo
prvi veliki sukob izmedu gradonacelnika i Grad-
ske skupstine u Zagrebu. Ovome bismo Zeljeli
dodati nekoliko posebnih komentara.

Na prvom mijestu, treba uociti kako je Ustav-
ni sud samo povrsno spomenuo potencijalno
najvazniju odredbu Ustava Republike Hrvatske
koja se odnosi na uredivanje lokalne i regionalne
samouprave, konkretno, na onu koja izricito pro-
pisuje da se pravo na lokalnu i regionalnu samou-
pravu ostvaruje preko lokalnih i podrucnih (regi-
onalnih) predstavnickih tijela (¢lanak 132. stavci
1. i 2. Ustava Republike Hrvatske). Uzimajuci to
u obzir, Sud je mogao znatno vise naglasiti da
odredena vrsta "nacelne prevlasti" u dvojbenim
slucajevima, kao $to je to bio ovaj predmetni, pri-
pada onim granama lokalne vlasti koje su izricito
uredene samim Ustavom, a ne onima koje svoje
ovlasti temelje na odredenom zakonu.”

22 Ipak, treba priznati, kao $to je to ved istaknuto, da
je Ustavni sud Republike Hrvatske takoder uputio
na onu ustavnu odredbu koja se odnosi na ovlast
jedinica lokalne i podru¢ne samouprave da u
okviru zakona svojim statutima samostalno urede
unutarnje ustrojstvo i djelokrug svojih tijela (¢la-
nak 135. Ustava Republike Hrvatske). Ali osnova
argumentacije Suda u nastavku je bila konstruira-
na prije svega na razini zakonskog, a ne ustavnog
tumacenja.
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Ovo je jos vaznije u svjetlu Cinjenice da se
izvrSna grana vlasti, u pravilu, ¢esto pozivala na
argument da su, sukladno novom sustavu, gra-
donacelnici birani izravno te da, prema tome,
uZivaju ne samo posebnu politicku legitimnost,
vet i vece ovlasti.”® Ovakva linija argumentacije
vazna je, medutim, samo ukoliko se razmatra pi-
tanje njihove moguée odgovornosti i opoziva. S
druge strane, u drzavi vodenoj vladavinom pra-
va (Clanak 3. Ustava Republike Hrvatske), osobit
problem pojedinih ovlasti trebao bi biti precizno
ureden pravnim normama, ostavljajuci potenci-
jalne prijepore po strani koliko je god to moguce.
Valja priznati kako taj cilj nije jednostavno posti-
¢i, ali sto je jos zanimljivije, on moZe, barem za
potrebe teorijske debate, biti povezan s jednom
drugom vrstom pravnog tumacenja, sto nas vodi
na sljedecu tocku.

Nastojanja izvrSne vlasti da se gradonacel-
nicka ovlast imenovanja kvalificira kao "inherent-
na" njegovoj funkciji Ustavni je sud, kao Sto je to
ovdje i objasnjeno, odbacio, Sto je prema nasem
misljenju bilo ispravno. Ta ¢injenica ne bi se smje-
la podcijeniti kada se razmislja o ogranic¢enjima
lokalnih izvrsnih ovlasti koja su uvedena hrvat-
skim zakonodavstvom iz 2009. godine, kojima je
uredena lokalna i regionalna samouprava. Rjese-
nje Ustavnog suda je, s druge strane, dopustajuci
da kroz svoje statute lokalna predstavnicka tijela
mogu odluciti Zele li priznati pravo imenovanja
gradonacelnicima ili ga zadrzati za sebe, priznalo
i odredeni oblik "delegacije ovlasti". Na taj nacin
Sud je prakticno utvrdio da mogu postojati "jaki"
i "slabi" gradonacelnici, ovisno ve¢ o tome kakve
su im ovlasti delegirane statutima.

Nadalje, takoder treba naglasiti da je u svo-
jem Rjesenju Ustavni sud Republike Hrvatske od-
bacio prijedlog predlagateljice da se na predmet
primijene i odgovarajuée odredbe drugih zako-
na (Zakona o ustanovama, Zakona o trgovac-
kim drustvima i Zakona o prorac¢unu). Mi smo u
ovom clanku vec¢ istaknuli kako odredene pravne
analogije u tom kontekstu, barem teorijski, ipak

23 U tom je kontekstu jedan od gradonacelnika izja-
vio sljedede: "Prvi put smo imali neposredne izbo-
re i po njima ne mogu imati manje ovlasti nego sto
sam ih imao kada sam biran iz redova vijeca." Vidi
"Gradonacelnici: Neka Mlakar misli $to hoce, mi ne
damo ovlasti" Novi list, Rijeka (11. listopada 2009),
str. 5.
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mogu biti izvedene (npr. ranije spomenuta situa-
cija imenovanja osoba u ustanovama jedinica lo-
kalne samouprave). Bez obzira na to, Cini se kako
ovaj specifican segment slucaja otvara jedan izra-
zito vazan nacelni problem odnosa izmedu obic-

nih i tzv. "organskih zakona">*

4 TKO IMA POSLJEDNJU RUEC
GLEDE GRADSKOG PRORACUNA?

Drugi veliki sukob izmedu gradonacelnika i
Gradske skupstine odvijat ¢e se oko ovlasti odre-
divanja mjerila za naplatu usluga predskolskih
ustanova Grada Zagreba od roditelja - korisnika
usluga. Taj sukob je bio povezan s jo$ vaznijim
pitanjem glede toga tko ima posljednju rije¢ oko
gradskog proracuna.

Proracun je, zajedno sa statutom jedinice
lokalne samouprave, najvazniji akt u nadleznosti
lokalnog vije¢a. Prema Zakonu o lokalnoj i po-
dru¢noj (regionalnoj) samoupravi, prije no Sto
je izmijenjen 2012. godine, ti su akti morali biti
usvojeni vec¢inom glasova svih ¢lanova predstav-
nickog tijela, a ako predstavnicko tijelo u zako-
nom predvidenom roku nije donijelo proracun
ili ako uopce nije donijelo odluku o privreme-
nom financiranju, Vlada ga je mogla raspustiti.
U ranijem "lokalnom parlamentarnom" sustavu
u Hrvatskoj vecina raspustanja predstavnickih
tijela dogodila se upravo zbog nedonosenja pro-
racuna. Nedonos$enje proracuna predstavljalo je
neku vrstu izglasavanja nepovjerenja lokalnom
izvrsnom tijelu od strane vijeca, u kojem je posto-
jala veéina koja se ne slaze s gradonacelnikovim
prijedlogom, ali ne i veéina koja bi mogla izabrati
novoga gradonacelnika. RaspuStanje predstav-
nic¢kog tijela nudilo je stoga mogucnost da se na-

24 Ustavni sud Republike Hrvatske u gore spomenu-
tom predmetu nije se bavio ovim posebnim pro-
blemom, ali ovdje je vazno voditi ra¢una o Cinjenici
da su u hrvatskom ustavnom sustavu zakoni koji,
izmedu ostaloga, ureduju lokalnu i podruénu (re-
gionalnu) samoupravu kvalificirani kao "organski
zakoni" koji se donose veéinom svih zastupnika
u Hrvatskom saboru (¢lanak 83. Ustava Republike
Hrvatske). S toga stajalista, u hrvatskoj je doktrini
vel istaknuto kako organski zakoni imaju vecdu
pravnu snagu od obi¢nih zakona te da ovi drugi
stoga moraju biti u skladu s odredbama onih prvih.
Vidi Bari¢ (2009: 251-283).
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kon izbora izabere novi gradonacelnik i njegovo
poglavarstvo.

Neki analiticari novog sustava smatrali su da
¢e neuspjeh pri usvajanju proracuna zbog suko-
ba izmedu neposredno izabranog gradonacelni-
ka i vijeca biti glavni razlog za raspustanje vijeca.
To su temeljili i na ¢injenici da je ovlast predlaga-
nja proracuna vijecu, prema Zakonu o proracunu,
dana isklju¢ivo gradonacelniku i da ne postoje
propisane sankcije u slucaju ako on tu obvezu ne
bi izvrsio.

U nekim ameri¢kim gradovima sa sustavom
"jakoga gradonacelnika" u procesu usvajanja
proratuna gradonacelnik ima pravo veta nad
amandmanima vijeca na njegov prijedlog prora-
Cuna, a vijeCe moZe preglasati gradonacelnikov
veto s dvotrecinskom vedinom svih predstavnika.
Sli¢no tomu, gradonacelnik u Engleskoj predlaze
proracun koji mozZe biti izmijenjen ili odbacen
samo dvotrecinskom vedinom u vije¢u.”> Medu-
tim, gradonacelnici u Hrvatskoj nemaju ovlast
veta nad amandmanima vijeca i, kao sto smo ra-
nije napomenuli, za usvajanje proracuna potreb-
na je samo vecina svih ¢lanova vijeca.

U nekim jedinicama lokalne samouprave u
procesu donosenja proracuna u prvoj godini na-
kon uvodenja neposredno izabranog izvrSnog
tijela poceo se koristiti novi instrument gradona-
Celnickih ovlasti koji nije bio predviden zakonom.
U slucaju amandmana vije¢a na njegov prijedlog
proracuna nacelnici (ili gradonacelnici) jednostav-
no su "povlacili" proracun iz procedure prije odlu-
c¢ivanja o njemu, odnosno amandmanima, ostav-
ljajuci vijeée u situaciji bez prijedloga o kojem
bi moglo odlucivati. Gradonacelnici su koristili
svoju ovlast iskljucivog predlagatelja proracuna,
a takoder i superiorna sredstva i poznavanje svih
relevantnih informacija koje su nuzne u izradi slo-
Zenog financijskog dokumenta kakav je proracun.
Takvim ponasanjem gradonacelnici su apsolutno
zlorabili svoje zakonske ovlasti, ali zakon nije pro-
pisivao da je takvo njihovo ponasanje zabranjeno
i podlozno sankcijama. Povlacenje prijedloga pro-
racuna od strane pojedinih nacelnika ili gradona-
Celnika, u slu¢aju amandmana vijeca, dogodilo se
u odredenom broju hrvatskih opéina i gradova
krajem 2009. godine. Nasavsi se na nepoznatom
terenu, koji pravno nije bio definiran, vijeca su se

25 Vidi Copus (2009: 55).

ponasala razli¢ito - neka su prihvatila prijedlog
gradonacelnika, neka su izglasovala svoje aman-
dmane na proracun, bez obzira na njegovo povla-
Cenje predloZzenog proracuna i usvojila su izmi-
jenjeni proracun, a neka jednostavno nisu znala
kako postupiti pa nisu ni glasovala o proracunu,
ostavljajuci tako svoju jedinicu lokalne samoupra-
ve bez proracuna za narednu godinu.

Rezultat tih razli¢itih akcija vije¢a doveo je,
naravno, do razli¢itih posljedica. Ovdje ¢emo se
osvrnuti samo na dva razli¢ita zavrsSetka 'prora-
Cunske krize' u dvije jedinice. Prvi slu¢aj odnosi se
na Grad Vrbovec, u kojem su vecina u vijecu i gra-
donacelnik bili iz suprotstavljenih politickih stra-
naka. Suocen s amandmanima vije¢a na svoj pri-
jedlog proracuna, gradonacelnik ga je povukao iz
procedure, pozivajuéi se na poslovnicke odredbe
prema kojima ovlasteni predlagatelj ima pravo
povuci svoj prijedlog prije no $to je o njemu vi-
jece odlucilo. Suprotno misljenju gradonacelni-
ka, vijece je interpretiralo poslovnicke odredbe
na nacin da je procedura prihvacanja proracuna
zapocela s glasovanjem o amandmanima vijeca i
u toj fazi procedure gradonacelnik vise ne moze
povuci svoj prijedlog. U skladu s takvim stajali-
Stem, vijece je prihvatilo u glasovanju podnese-
ne amandmane i potom je izglasovalo proracun.
Gradonacelnik je smatrao da proracun nije done-
sen u skladu sa zakonom i odbio ga je objaviti u
sluzbenom glasilu. Umjesto toga, zatrazio je od
Ministarstva uprave da Vladi RH predloZi raspu-
Stanje vijeca zbog nedonosenja proracuna. Mini-
starstvo je izvrsilo inspekcijski nadzor u kojem je
zakljuceno da je vijece proracun donijelo u skla-
du sa zakonom. Osobito je vazno citirati obrazlo-
Zenje takve odluke Ministarstva:

Povlacenje prijedloga proracuna, nakon za-
kljucenja rasprave, u tijeku odlucivanja o
amandmanima, na dan 29. prosinca tekuce
godine predstavijalo bi uskracivanje moguc-
nosti predstavnickom tijelu za donosenje pro-
racuna u zakonom odredenom roku (prije po-
Cetka godine za koju se donosi) /.../

VazZno je ukazati i na odredbe Europske pove-
lje o lokalnoj samoupravi koja je donosenjem
Zakona o potvrdi Europske povelje o lokalnoj
samoupravi/.../postala dio pravnog poretka
Republike Hrvatske i Cije odredbe (paragrafi)
su stupile na snagu za Republiku Hrvatsku u
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cijelosti. 1z koncepcije lokalne samouprave
utvrdene u clanku 3. Europske povelje proizlazi
da se pod lokalnom samoupravom podrazu-
mijeva pravo i mogucnost lokalnih jedinica
da, u okvirima odredenim zakonom, ureduju i
upravljaju, uz vlastitu odgovornost i u interesu
lokalnog pucanstva, bitnim dijelom javnih po-
treba, a koje pravo ce se provoditi preko vijeca
ili skupstina.

U konkretnom slucaju, uskracivanje mogucno-
sti donosenja proracuna predstavnickom tijelu
i eventualno stvaranje uvjeta za njegovo ras-
pustanje direktno utjece na pravo i mogucnost
lokalne jedinice da u interesu lokalnog pucan-
stva upravlja bitnim dijelom javnih potreba.

U potpunosti se slaZzemo s navedenim mislje-
njem - ono je napisano u skladu s duhom i slo-
vom Europske povelje.

Medutim, slucaj Vrbovca i nacin kako je tamo
rijeSena "proracunska kriza" misljenjem Ministar-
stva uprave nisu u to vrijeme bili poznati Siroj
javnosti.® Mnogo vise pozornosti pridano je
drugom slucaju, u kojem je Ministarstvo uprave
predloZilo Vladi da raspusti vijece u jednoj maloj
opcini (Stari Mikanovci) jer nije donijelo prora-
¢un, a niti odluku o privremenom financiranju.
Vijece je raspusteno jer je nacelnik povukao svoj
prijedlog proracuna suoden s amandmanima
vijeca. U toj situaciji vijece nije usvojilo svoje
amandmane i tako izmijenjeni proracun u cijelo-
sti, kao Sto je bio slucaj u Vrbovcu, veé je, umjesto
toga, donijelo odluku o privremenom financi-
ranju, ali ne na prijedlog nacelnika. U postupku
nadzora Ministarstvo uprave je zakljucilo da je vi-
jece postupilo suprotno zakonu. OCito je da u dva
navedena slucaju zakljuéci Ministarstva nisu bili
sukladni. U "Vrboveckom slucaju" Ministarstvo je
zakljucilo da gradonacelnik nije mogao povudi
prijedlog proracuna u procesu odlucivanja o nje-
mu. U drugom sluéaju (moguce druge inspekcije
Ministarstva) konstatirano je da vije¢e ne moze
usvojiti proracun ili odluku o privremenom finan-
ciranju ako ti akte nije predloZio nacelnik.

26 Zapisnik Ministarstva uprave o provedenom nad-
zoru bio je interni dokument Ministarstva i zbog
toga nepoznat $iroj javnosti. Taj smo dokument
dobili od predsjednika Gradskog vije¢a Grada Vr-
bovca.
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Na kraju je Vlada raspustila vijeée Opcine
Stari Mikanovci, a potom je tu odluku potvrdio i
Upravni sud. Bio je to prvi slu¢aj raspustanja vi-
jeca nakon izbora 2009. i stoga je stvoren dojam
u javnosti da gradonacelnik moZe prouzroditi
raspustanje vije¢a jednostavno povlaceci svoj
prijedlog proracuna, ako vijece na njega podne-
se amandmane.”’ Na Zalost, treba re¢i da tadas-
nje Ministarstvo uprave nije reagiralo na nacin
da predloZi promjene zakona koje bi sprijecile
takvu praksu. Stoga su nedorecenosti zakona i
nedosljednosti u djelovanju Ministarstva uprave
stvorile krivi utisak da gradonacelnici imaju de
facto veto na amandmane vije¢a na prijedlog
proracuna.

Morali smo objasniti tu situaciju, stvorenu ti-
jekom prve godine nakon izbora novih gradona-
Celnika i vije¢a 2009. godine, jer je ona znacajna
za nasu raspravu o sukobu izmedu gradonacelni-
ka i Gradske skupstine u Zagrebu.

Sukob oko proracuna Grada Zagreba nije se
zbio 2009, jer je u to vrijeme pozornost bila usre-
dotoCena na nadolazece predsjednicke izbore
odrzane u prosincu te godine, u kojima su gra-
donacelnik Bandi¢ i kandidat Socijaldemokratske
partije Ivo Josipovi¢ bili glavni kandidati za Pred-
sjednika. Kada je Bandic¢ izgubio u drugom krugu
predsjednickih izbora u sijecnju 2010. njegov
odnos s Gradskom skupstinom, u kojoj je domi-
nirao SDP, rapidno se pogorsao.

Treba naglasiti da je Bandi¢ bio bez ikakve
potpore u Skupstini - nije mogao racunati da
¢e ga poduprijeti bilo koja stranka. Takoder je
vazno primijetiti da je glavna oporbena stranka
u Zagrebu, Hrvatska demokratska zajednica, u
to vrijeme vladajuc¢a stranka u Hrvatskoj, poli-
ticki eksploatirala sukob izmedu SDP i njegova
bivSeg dugogodisnjeg ¢lana u svoju korist. To
je bilo posebno ocito 2011., kada je izbio sukob
izmedu gradonacelnika i Skupstine glede mjerila
za naplatu usluga predskolskih ustanova Grada
Zagreba.

Sukob je zapoceo usvajanjem gradskog pro-
racuna za 2011. godinu. U popratnom Programu
javnih potreba u predskolskom odgoju i obrazo-
vanju gradonacelnik je predloZio da ce roditelji

27 Sveukupno je 15 predstavnickih tijela u razli¢itim
jedinicama lokalne samouprave raspusteno nakon
izbora 2009., a njih 12 zbog toga Sto nisu donijela
proracun.
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koji imaju djecu u predskolskim ustanovama Gra-
da Zagreba placati naknadu prema novom krite-
riju, naime, prema njihovom prosje¢nom obitel;j-
skom dohotku. Dotad su roditelji placali naknadu
bez obzira na prihode, $to je, prema gradonacel-
nikom misljenju, bilo suprotno nacelu socijalne
pravicnosti. U vrijeme gospodarske krize i manjih
prihoda u gradskom proracunu on je smatrao da
roditelji s ve¢im prihodima trebaju sudjelovati s
viSom naknadom za predskolsku skrb o njihovoj
djeci. Skupstina je bila protiv gradonacelniko-
va prijedloga jer je vecinski SDP smatrao da bi
bilo politicki pogresno podi¢i naknade za tisu-
¢e roditelja u glavnom gradu prije nadolazecih
parlamentarnih izbora. Medutim, Skupstina nije
predlozila i izmijenila gradonacelnikov prijedlog
proracuna. Objasnjenje za takvo ponasanje moze
se nadi u sljede¢em odlomku iz zakljucaka Skup-
stine: "Neprihvacanjem programa javnih potreba
koji je vezan uz proracun, Gradska skupstina ne
bi mogla prihvatiti i donijeti proracun, a to bi do-
velo do raspustanja Gradske skupgtine."”

Skupstina je bila suoCena s prijetnjom gra-
donacelnika da ée povuéi svoj prijedlog prora-
Cuna u slucaju skupstinskih amandmana, a tada
Skupstina ne bi imala nikakav prijedlog proracu-
na o kojem bi mogla glasovati. SDP-ova vecina
u Skupstina bila je prilicno uvjerena da bi Vlada
HDZ-a iskoristila tu moguénost da raspusti Skup-
stinu i da okrivi Socijaldemokrate za uzrokovane
troskove prijevremenih skupstinskih izbora, koji
su rezultat unutarnjeg sukoba izmedu SDP-a i
njegova bivieg dugogodisnjeg gradonacelnika.

Prihvadajuéi proracun koji predloZio gra-
donacelnik Skupstina je privremeno odustala
od toga da dovodi u pitanje gradonacelnikovo
stajaliste glede naknada za brigu o predskolskoj
djeci. Medutim, to je pitanje ponovno iskrsnulo u
travnju 2011., kada Skupstina nije prihvatila gra-
donacelnikov Prijedlog odluke o nacinu ostva-
rivanja prednosti pri upisu djece i mjerilima za
sudjelovanje roditelja-korisnika usluga u cijeni

28 Obrazlozenje Zaklju¢ka Skupstine povodom Za-
klju¢ka gradonacelnika kojim se obustavlja od
primjene Odluka o nacinu ostvarivanja prednosti
pri upisu djece i mjerilima za naplatu usluga pred-
Skolskih ustanova Grada Zagreba od roditelja-ko-
risnika usluga od 17. svibnja 2011. URL: http://web.
zagreb.hr/sjednice/sjednice_skupstine_nova.nsf/
CPDNW?OpenFrameset (11. svibnja 2012).

programa predskolskih ustanova Grada Zagre-
ba, a koja odluka se temeljila na programu koji
je usvojen zajedno s Proracunom. Umjesto toga,
Skupstina je usvojila svoju odluku, temeljenu na
potpuno razli¢itim kriterijima za naknadu za bri-
gu o predskolskoj djeci. Dan kasnije gradonacel-
nik je obustavio od primjene tu odluku, tvrdeci
da je ona suprotna Proracunu Grada i zatraZio od
Skupstine da otkloni uocene nepravilnosti odlu-
ke u roku od petnaest dana. Ta ovlast obustave
akta vije¢a pripada izvornim ovlastima grado-
nacelnika, ali je koriStena vrlo rijetko. Ali sada, u
situacijama kohabitacije, ta ovlast je dobrodosla
gradonacelnicima suocCenima s neprijateljskim
vije¢em. Ukoliko bi predstavnicko tijelo propusti-
lo otkloniti nepravilnosti gradonacelnik je duzan

0 tome obavijestiti ¢elnika srediSnjeg tijela drzav-
ne uprave nadleznog za nadzor zakonitosti rada
tijela lokalne i regionalne samouprave u roku od
osam dana.

Skupstina je reagirala na gradonacelnikovu
obustavu svoje odluke tvrdnjom da ima pravo
donositi opce akte i narocito da se njena odluka
temelji na Zakonu o predskolskom odgoju i obra-
zovanju, koji daje predstavnickom tijelu ovlast da
odredi naknade i olaksice za roditelje s djecom
u predskolskim ustanovama jedinice lokalne
samouprave. U svojim zakljucima Skupstina je
konstatirala da ako njena odluka nije sukladna
gradskom Proracunu duZnost je i obveza grado-
nacelnika da predlozZi izmjenu Proracuna. Medu-
tim, gradonacelnik je to odbio uciniti i umjesto
toga obavijestio Ministarstvo uprave o svojoj
obustavi skupstinske odluke. S druge strane,
Skupstina je zatrazila misljenje od Ministarstva
znanosti, prosvjete i sporta glede zakonitosti
svoje odluke. Tako je lokalni sukob izmedu gra-
donacelnika i predstavnickog tijela podignut na
drzavnu razinu.

Narednih su mjeseci ¢ak tri drzavna ministar-
stva dala svoja misljenja glede neslaganja izme-
du tijela lokalne samouprave u Zagrebu. Mini-
starstvo uprave, Ministarstvo znanosti, prosvjete
1 sporta te Ministarstvo financija konstatirali su
da Skupstina ima zakonsko pravo usvojiti odluku
glede naknada i olaksica za roditelje s djecom u
predskolskim ustanovama. Medutim, Ministar-
stvo financija je takoder konstatiralo, Sto je bilo
ocito od samog pocetka spora, da skupstinska
odluka iz travnja 2011. nije sukladna gradskom
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proracunu jer su ta dva akta propisivala razlici-
te kriterije za naknade roditelja u financiranju
predskolskog odgoja.

Stoga je Ministarstvo zakljucilo da "ne posto-
je zakonske zapreke provodenja Odluke Gradske
skupstine, ali ista mora biti popraéena izmjenama
i dopunama Proracuna Grada Zagreba za 2011. i
izmjenama i dopunama Programa (javnih potre-
ba u predskolskom odgoju i naobrazbi te skrbi o
djeci predskolske dobi).>"

Nakon vise mjeseci pravnih rasprava sukob
nije bio rijesen. Bio je, zapravo, tek zapoceo -
Skupstina je bila uvjerena da je djelovala u skladu
sa Zakonom, a gradonacelnik je stajao iza vrije-
decdeg gradskog Proracuna, koji je donijela Skup-
Stina i nije htio predloZiti njegove izmjene. Treba
naglasiti da tijekom veceg dijela godine roditelji
s djecom u gradskim predskolskim ustanovama
nisu znali koju naknadu trebaju pladati - je li to na-
knada prema njihovu dohotku, kakva je bila propi-
sana u Proracunu Grada i popratnom programu ili
prema odluci Skupstine, cije izvrSenje je obustavio
gradonacelnik. Oprecne izjave gradonacelnika i
predsjednika Gradske skupstine bile su zbunjuju-
Ce za roditelje i Citava prica djelovala je poput noc¢-
ne more. Cinilo se da ne postoji nikakvo pravno
rjeSenje kojim bi se razrijesio sukob.

Zasto Skupstina nije pokrenula proces gra-
donacelnikova razrjesenja putem opoziva na re-
ferendumu? Predstavnicko tijelo moglo je pokre-
nuti opoziv lokalnog izvrSnog tijela u dva slucaja,
ajedan medu njima je i ako ono krsi i ne izvrsava
odluke predstavnickog tijela. Stoga je sigurno
postojao pravni temelj da se inicira referendum, a
takoder i nuzna vedina u Skupstini koja bi mogla
usvojiti takvu odluku. Problem s referendumom
bio je u odredbi prema kojoj kod referenduma
o opozivu gradonacelnika moraju biti ispunjena
dva uvjeta - jedan je da vecina glasaca glasuje za
opoziv, ali da takoder vecina svih biraca u jedinici
lokalne samouprave mora sudjelovati na refe-
rendumu (tzv. kvorum sudjelovanja). | upravo je
taj drugi uvjet smatran problemati¢nim za vode
Skupstine i SDP-a. U gradonacelnickim izborima
2009. godine sudjelovanje birata u prvog kru-

29 Priopcenje Ministarstva financija oko odredivanja
cijena u dje¢jim vrti¢ima. URL: http://dalje.com/
hr-zagreb/priopcenje-ministarstva financija-oko-
odredjivanja-cijena-u-djecjim-vrticima/368140
(11. svibnja 2012).

¢asopis za ustavnu teoriju i filozofiju prava

www.revus.eu

gu izbora iznosilo je svega 41,69 %, a u drugom
krugu tek 33,62 %. Zbog prognoze da postoje
mali izgledi da se ispuni taj kvorum sudjelovanja
Skupstina je odustala od ideje da inicira referen-
dum. Treba naglasiti da je taj kvorum bio glavni
uzrok $to smo svjedoCili samo jednom referen-
dumu o opozivu gradonacelniku u Hrvatskoj u
posljednje tri godine, a i taj je proveden u jednoj
maloj opéini. Cak i u njoj taj kvorum nije postig-
nut, premda je vecina glasaca koji su sudjelovali
na referendumu glasovala za opoziv gradonacel-
nika.

Sve se promijenilo krajem 2011. godine,
nakon Sto je SDP pobijedio na parlamentarnim
izborima 4. prosinca. U novoj situaciji, gradona-
Celnik je shvatio da ne moZe nastaviti svoj sukob
sa Skupstinom (u kojoj je dominirala ta stranka), s
obzirom da je sada postojala stvarna prijetnja da
¢e parlamentarna vecina, predvodena SDP-om,
po hitnom postupku izmijeniti Zakon o lokalnoj i
regionalnoj samoupravi i uciniti opoziv gradona-
Celnika mnogo laksim, o cemu se ve¢ spekuliralo.
U novim uvjetima gradonacelnik Bandi¢ je odjed-
nom postao kooperativan prema Skupstini - pri-
hvatio je skupstinske amandmane na svoj Prijed-
log proracuna za 2012. godinu, ¢ak je prihvatio
(konacno) i odluku Skupstine o naknadama i
olaksicama za roditelje s djecom u predskolskim
ustanovama (onu istu koju je odbio provesti u
travnju 2011.). Zauzvrat, SDP je odustao od toga
da pokrene referendum o opozivu gradonacel-
nika Bandica. Na kraju krajeva, vec je bilo pros-
lo vise od polovice redovnog gradonacelnic¢kog
mandata, a referendum bi donio znacajne tros-
kove i eventualne nove gradonacelnicke izbore
svega 15 ili 16 mjeseci prije redovnih izbora 2013.

5 I1ZMJENE | DOPUNE ZAKONA
O LOKALNOJ | PODRUENOJ
(REGIONALNOJ) SAMOUPRAVI
1Z 2012. (POSLJEDICE "SUKOBA")

Novi sustav izravno biranih gradonacelnika
koji je 2009. godine implementiran u Hrvatskoj
suocio se s najve¢im potesko¢ama u gradovima
s podijeljenom vlascu, tamo gdje su gradonacel-
nici i vecine u vije¢ima predstavljali razlicite poli-
ticke opcije. U takvim se sluc¢ajevima pravni okvir
pokazao nedostatnim, osobito u pogledu pitanja
gradonacelnicke odgovornosti u vezi izvrenja
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odluka vijeca te nadzora akata lokalne vlasti od
strane sredisnje drzavne uprave.

Raniji opisi slucajeva koje smo ponudili na
ovom mijestu otkrivaju da bi znacajan dio pro-
blema kohabitacije, barem kao sto je to bilo u
hrvatskom glavnom gradu, mogao biti rezultat
odredene "expost emancipacije" gradonacelnika
od politickih stranaka koje su ih nekada podrza-
vale. Takvi "razvoji dogadaja" vjerojatno vise ovi-
se o konkretnim osobama i njihovim posebnim
interesima ili sasvim karakteristicnim politickim
okolnostima trenutka nego o Cinjenici da novi
sustav zamislja odvojenu i neovisnu politicku
legitimnost izravno izabranih izvrsnih celnika.
Drugim rije¢ima, da bi se odrzala tvrdnja kako je
takva opasnost politicke emancipacije po defi-
niciji inherentna i neizbjezna, najprije bi trebalo
dokazati da se ona redovito pojavljuje na svim
razinama (primjerice, u slucaju izravno izabranih
predsjednika drzave). To nije slucaj, ali predstav-
lia li ipak politicka legitimnost izravno izabranih
izvr$nih Celnika u novom sustavu, da posudimo
poznate rijei suca R. H. Jacksona, "napunjeno
oruzje"® koje se moze koristiti u buducim sluga-
jevima, tek treba vidjeti.

Zbog konfliktnog odnosa izmedu gradona-
Celnika i zagrebacke Gradske skupstine, nova
hrvatska Vlada je predloZila promjene u zako-
nima koji ureduju izbor i odnos predstavnickog
i izvrSnog tijela u sustavu lokalne samouprave
godinu dana prije lokalnih izbora 2013. godine.
Kao $to smo uvodno naznacili, Vladin sluzbeni cilj
"mini-reforme" sustava lokalne samouprave bio
je da se osigura "jaca politicka stabilnost u od-
nosima izmedu predstavnickog i izvrSnog tijela,
veca ucinkovitost u obavljanju poslova tih dvaju
tijela i jasnije utvrdivanje njihovih prava, obveza i
odgovornosti". Medutim, prema nasem misljenju,
promjena Zakona dovela je do mnogo snaznije
sveukupne pozicije gradonacelnika u hrvatskom
sustavu lokalne samouprave.

Hrvatski sabor usvojio je izmjene i dopune
Zakona o lokalnoj i podruénoj (regionalnoj) sa-
moupravi u prosincu 2012. godine. UsredotoCu-
juci se na one ¢lanke Zakona koji su se prije po-
kazali vaznima za izvodenje argumenata na koje

30 Korematsu v. United States, 323 U.S. 214, 246 (1944)
(R. H. Jackson, izdvojeno misljenje).

su se pozivale razlicite strane, kao i sam Ustavni
sud, trebali bismo naglasiti dvije presudne stvari.
Prvo, u jednom od najvaznijih dijelova nove
verzije Zakona, lokalni (i regionalni) izvrsni celnici
dobili su, osim ako posebnim zakonom ne bi bilo
drukcije odredeno, izri¢ito pravo imenovanja i raz-
rjeSenja predstavnika jedinice lokalne, odnosno
podrucne (regionalne) samouprave u tijelima jav-
nih ustanova, trgovackih drustava i drugih prav-
nih osoba osnovanih za obavljanje gospodarskih,
drustvenih, komunalnih i drugih djelatnosti od
interesa za jedinicu lokalne, odnosno podrucne
(regionalne) samouprave.® Stovide, to pravo nije
ograni¢eno u pogledu samoga izbora, a jedina
obveza izvrsnih ¢elnika je da svoje odluke o ime-
novanju ili razrjeSenju dostave predstavnickom
tijelu u roku od 8 dana od donosenja, odnosno da
ih objave u sluzbenom glasilu jedinice lokalne od-
nosno podrucne (regionalne) samouprave.32

Na taj nacin gradonacelnicima je dan snazan
instrument da utjecu ne samo na odluke svih lo-
kalnih ustanova i trgovackih drustava, nego i da
osiguraju vecinsku potporu u predstavnickom
tijelu imenovanjem clanova vije¢a u razlicita
upravna vijeca lokalnih ustanova i nadzorne od-
bore lokalnih trgovackih drustava. Logika Vlade
za davanje tako velikih ovlasti lokalnom izvrSnom
tijelu bila je u tome da ga se ucini odgovornijim
za funkcioniranje lokalnih ustanova i trgovackih
drustava. Medutim, s tom ovlaséu lokalna izvrs-
na vlast ima velike moguénosti "korumpirati"
lokalno vijec¢e, ne samo radi osiguranja potpore
svojem programu, nego i radi eliminiranja, koliko
je to moguce, nuzne kontrole vije¢a nad grado-
nacelnikovim politikama.

lzmjene i dopune Zakona nisu promijenile
niti opée pravo zastupanja lokalnih i regionalnih
jedinica koje pripada izvrsnim éelnicima (Clanak
42. Zakona o lokalnoj i podrucnoj (regionalnoj)
samoupravi) niti op¢e odredbe kojima je defi-
niran opseg ovlasti pripadajucih kako lokalnim
predstavnickim tijelima, tako i lokalnim izvrSnim
gelnicima.®

31 Zakon o lokalnoj i podrucnoj (regionalnoj) sa-
moupravi od 10. travnja 2001, Narodne novine,
br. 33/01, 60/01, 129/05, 109/07, 125/08, 36/09,
36/09, 150/11, 144/12, 19/13. Clanak 48.

32 Ibid.

33 U odnosu na predstavnicka tijela, ovo se odnosi
na njihovo pravo imenovanja i razrjesenja "drugih
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Prema tome, s obzirom na to da trenutacna
inaCica Zakona o lokalnoj i podrucnoj (regio-
nalnoj) samoupravi sada sadrzi izricitu odredbu
o tome tko ima pravo imenovanja i razrjeSenja
predstavnika u trgovackim drustvima koja su
osnovale jedinice lokalne i regionalne samou-
prave, ¢ini se kako u tom posebnom segmentu
opc¢ih odnosa izmedu lokalnih izvr$nih i pred-
stavnickih tijela ne bi trebalo biti daljnjih sukoba.
Ali, prema nasem misljenju, trenutacno vrijedeci
Zakon takoder reafirmira jednu drugu prilicno
vaznu ,poruku": konkretno, da Siroko pozivanje
na "inherentne ovlasti" i Siroka tumacenja "ovlasti
zastupanja" nisu legitimni te da vrlo konkretne
pravne definicije posebnih ovlasti tijela lokalne i
regionalne samouprave Cine nezaobilazan uvjet
Cije ispunjenje zahtijeva sustav u kojem vrijedi
nacelo vladavine prava. Dodatno, Cini se kako
trenutacno vrijedeci Zakon potvrduje i jedan
vrlo vazan nacelni zakljuc¢ak: da, a s obzirom na
to da je sada cijeli problem ureden samim Zako-
nom i nije ostavljen uredenju od strane razlicitih
lokalnih statuta, ne bi smjelo, barem u ovom
specificnom segmentu, biti razlikovanja izmedu
"jakih" i "slabih" lokalnih izvr$nih Celnika. Takav se
"uniformni" pristup, prema tome, Cini kao dobro
riesenje.

Ipak, ovdje moramo naglasiti kako smo u
nasim ranijim komentarima cijeloga problema
ponudili normativno tumacenje koje je prilicno
drugacije od pristupa koji je zauzeo Hrvatski sa-
bor. Stoga, moramo ponoviti kako smo se tada
zalagali za rjeSenje prema kojemu bi pravo ime-
novanja i razrjeSenja predstavnika u trgovackim
drustvima i drugim subjektima koje su osnovale
lokalne jedinice trebalo pripadati predstavnic-
kim, a ne izvrdnim tijelima.**

osoba", kao i na pravo osnivanja javnih ustanova
i drugih subjekata za obavljanje gospodarskih,
drustvenih, komunalnih i drugih djelatnosti od
interesa za jedinicu lokalne, odnosno podrucne
(regionalne) samouprave. S druge strane, u odno-
su na lokalne izvrine Celnike, trenutac¢no vrijedeca
inadica Zakona i dalje propisuje da oni obavljaju
(druge) poslove kao $to je to utvrdeno lokalnim
statutima, u skladu sa zakonom (¢lanci 35.,42. i 48.
Zakona o lokalnoj i podruénoj (regionalnoj) samo-
upravi).

34 U cilju ocuvanja legitimnosti naseg doktrinarnog
pristupa, ovdje moramo naglasiti da su nasi raniji
komentari u tom smislu napisani kada smo cijeli
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Nase je pocetno stajaliste u tom pogledu
bilo da bi, uzimajuci u obzir vrlo znacajne pravne
praznine koje su postojale u vrijeme kada smo
pisali te prethodne komentare, najbolje rjesenje
bilo da se zakonom precizno propisu ovlasti tijela
lokalne samouprave koje se odnose na imenova-
nja osoba u pravnim subjektima koje su osnovale
jedinice lokalne samouprave ili koji su u njihovu
vlasnidtvu.®

Nadalje, Sto se ti¢e konkretnog spora glede
imenovanja vezanih uz trgovacka drustva, nase
je misljenje bilo da takva ovlast imenovanja pri-
pada predstavni¢kom tijelu. Mi smo svoje tuma-
Cenje u bitnome konstruirali tvrdeci sljedece: s
obzirom na to da predstavnicko tijelo odlucuje
hoce li osnovati javne ustanove i druge subjekte
za obavljanje gospodarskih, drustvenih, komu-
nalnih i drugih djelatnosti od interesa za jedinicu
lokalne, odnosno podrucne (regionalne) samo-
uprave, ono takoder moze (ve¢ u svojoj odluci o
osnivanju) odrediti tko ¢e, na primjer, biti ¢lanovi
skupstine drustva te tko ée izabrati ¢lanove upra-
ve i nadzornih odbora.*®

Takoder smo naglasili kako je ¢injenica da su
u brojnim slucajevima predstavnicka tijela dele-
girala izvrSavanje vlasnickih prava na poglavar-
stva te smo zakljucili kako to nedvojbeno potvr-
duje da takva ovlast pripada upravo predstavnic-
kom tijelu, odnosno da se ne moze tumaciti na
nacin da ona proizlazi iz funkcije zastupanja koja
inage pripada izvrinoj vlasti.”’

Konacno, upozorili smo na, prema nasem
misljenju, dvije prilicno relevantne moguce us-

problem razmatrali u vrijeme prije zadnjih izmjena
i dopuna Zakona o lokalnoj i podru¢noj (regional-
noj) samoupravi (usvojenih 2012. godine).

35 Kao $to je to jasno vidljivo iz ranijeg opisa razvoja
pravnog uredenja, Hrvatski sabor je 2012. godine
zauzeo upravo ovaj smjer djelovanja te je precizno
definirao te ovlasti.

36 Drugim rije¢ima, mi smo, prema tome, manje ili
viSe, tvrdili isto $to je i Ustavni sud Republike Hr-
vatske protumacio u svojem RjesSenju iz 2010. go-
dine.

37 Ovdje ponovno valja naglasiti kako je i Ustavni sud
Republike Hrvatske odbacio tvrdnju da izvrina
"ovlast zastupanja" ukljucuje i pravo imenovanja i
razrjeSenja Clanova i predstavnika jedinice lokalne
samouprave u skupsStinama i upravnim vije¢ima tr-
govackih drustava odnosno javnih ustanova kojih
je osnivacjedinica lokalne samouprave.
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poredbe sa Zakonom o ustanovama: prvo, da je
taj Zakon propisao da ustanovom upravlja uprav-
no vijece ili drugi kolegijalni organ i da se nacin
izbora, odnosno imenovanja ureduje zakonom,
aktom o osnivanju (koji donosi predstavnicko
tijelo) i statutom ustanove (koji se donosi uz su-
glasnost osnivaca, a to je predstavnicko tijelo); i
drugo, da imenovanje ravnatelja ustanove moze
biti u nadleZnosti upravnog vijec¢a, a zakonom
ili aktom o osnivanju moze se odrediti da to na
razini lokalne samouprave bude predstavnicko
tijelo.® U zakljugku smo iznijeli midljenje da, s ob-
zirom na to da pravna (izvr$na) ovlast zastupanja
jedinice lokalne samouprave ni na koji nacin nije
relevantna za imenovanja osoba u ustanovama
jedinica lokalne samouprave, nema logike da se
takav pristup primijeni kada se radi o trgovackim
drugtvima.®

Uzimajuéi u obzir cjelokupan naknadni raz-
voj dogadaja u ovom podrucju (izmjene i dopu-
ne Zakona o lokalnoj i podrucnoj (regionalnoj)
samoupravi), te se nase ranije interpretacije da-
nas Cine zastarjelima. Ipak, ovdje bismo Zeljeli
dati jedan konacni komentar cijelog problema.
Usprkos Cinjenici da trenutacno vrijedeci Zakon
o lokalnoj i podruénoj (regionalnoj) samoupra-
vi sada izriCito propisuje kako izvrsni Celnik ima
pravo imenovanja i razrjesenja predstavnika jedi-
nica lokalne i regionalne samouprave u tijelima
"njihovih" ustanova, trgovackih drustava i drugih
pravnih osoba, cini se kako takvo rjesenje, ba-
rem na teorijskoj razini, samo po sebi provocira
odredenu nekonzistentnost u znacenju. Ukoliko
se, naime, "osnovni sadrzaj" egzekutivne vlasti sa-
stoji u tome da ona "izvrSava", a "osnovni sadrzaj"
predstavnicke vlasti da "predstavlja", Cini se da bi
logi¢niji pristup Zakona bio da se propise kako
predstavnicka tijela lokalne i regionalne vlasti, a
ne izvrdni ¢elnici, imaju pravo imenovanja i raz-
rieSenja.” 1li, drugim rije¢ima, &ini se kako takvo

38 Zakon o ustanovama od 5. kolovoza 1993, Narodne
novine, br. 76/93, 29/97, 47/99, 35/08. Clanci 35. i
38.

39 Kao $to se to jasno moze isCitati iz RjeSenja Ustav-
nog suda, takav argument nije uzet kao relevan-
tan.

40 U tom smislu, termin "predstavljanje" ovdje ne ko-
ristimo u njegovom tehnickom smislu u kojem on
svakako pripada izvr$nim ¢elnicima i odnosi se na,
kao sto je to Ustavni sud pravilno istaknuo, "trece

pravo logi¢no i "inherentno" proizlazi iz sasvim
nacelne, a, Sto je jos i vaznije, i ustavne (Clanak
133. Ustava Republike Hrvatske) "ovlasti pred-
stavljanja" gradana na lokalnoj i regionalnoj razi-
ni te da su upravo predstavnicka tijela ona koja
takvu ovlast predstavljanja logicki mogu "delegi-
rati" dalje.

Drugi najvazniji aspekt 'mini-reforme' hr-
vatskog sustava lokalne samouprave je uvode-
nje mogucnosti istodobnog raspustanja pred-
stavnickog tijela i razrjeSenja izvrSnog tijela, s
prijevremenim izborima za oba tijela, u slucaju
neusvajanja proracuna lokalne samouprave. To
obostrano raspustanje/razrjeSenje mogu izazva-
ti obje strane: gradonacelniku je dana iskljuciva
ovlast da predloZi lokalni proracun, a i ovlast da
povuce prijedlog proracuna prije nego Sto ga vi-
jeée usvoji. S druge strane, vijeCe naprosto moze
glasovati protiv gradonacelnikova prijedloga
proracuna.

To istodobno raspustanje predstavnickog ti-
jela i razrjeSenje izvrSnog tijela ima neke sli¢nosti
s talijanskim modelom izglasavanje nepovjere-
nja vije¢a prema gradonacelniku, s automatskim
raspuStanjem obaju tijela i raspisivanjem novih
izbora. Medutim, u talijanskom modelu takav
scenarij mogu¢ je bilo kada tijekom mandata.
Lokalno ili regionalno vije¢e mozZe usvojiti obra-
zloZeni prijedlog za izglasavanje nepovjerenja
gradonacelniku apsolutnom vec¢inom c¢lanova
vijeca. S druge strane, ostavka gradonacelnika

osobe", ve¢ u njegovom politickom smislu, na na-
¢in koji ukljuuje razli¢ite drustvene, politicke, gos-
podarske i druge interese koji se moraju reflektirati
u sastavu samih predstavnickih tijela, bez obzira
je li rije¢ o predstavnickim tijelima jedinica lokal-
ne i regionalne samouprave ili o predstavnickim
tijelima razli¢itih trgovackih drustava, ustanova i
drugih pravnih osoba koje "pripadaju" tim jedini-
cama. Medutim, takoder se €ini to¢nim i to da bi
se ovdje mogla napraviti jedna daljnja distinkcija,
uzimajuci u obzir ¢injenicu da trgovacka drustva,
ustanove i drugi subjekti takoder imaju svoja vla-
stita "predstavnicka" i "izvrsna" tijela te da bi stoga,
mozda, odredene ovlasti imenovanja i razrjesenja
ipak mogle biti dane lokalnim izvrsnim celnicima,
ali samo kada se to odnosi na imenovanja i razrje-
Senja "izvr$nih predstavnika" u takvim trgovackim
drustvima, ustanovama i drugim pravnim osoba-
ma. Ovo posebno pitanje ostavljamo za neku bu-
duéu raspravu.
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podrazumijeva ne samo nhjegovo razrjesenje, ve¢
i raspustanje vijeca.”*

Hrvatski model ima vise nedostataka u us-
poredbi s taIijanskim.42 Kao prvo, istodobno
raspustanje obaju tijela moze se dogoditi samo
kao posljedica neusvajanja lokalnog proracuna, a
ta procedura se dogada samo jednom godisnje.
Drugo, u slucaju neusvajanja proracuna, raspu-
Stanja obaju tijela i prijevremenih izbora jedinica
lokalne samouprave bila bi paralizirana vise mje-
seci, a mozda caki duze.

Trede, i najvaznije prema nasem misljenju,
gradonacelnicki veto nad proracunom lokalne
samouprave nije sukladan ne samo hrvatskom
Ustavu, nego i nekim vaznim dokumentima
Kongresa lokalnih i regionalnih vlasti. Prema hr-
vatskom Ustavu, pravo na lokalnu samoupravu
ostvaruje se putem lokalnih predstavnickih tijela,
a ne putem gradonacelnika (¢lanak 133., st. 2.).
Sto se tice dokumenata Kongresa lokalnih i re-
gionalnih vlasti, oni jasno pozicioniraju lokalno
vijece kao najvisi organ odgovoran za sveukup-
ne lokalne nadleznosti. Primjerice, u Rezoluciji
139 (2002) o odnosima izmedu javnosti, lokalne
skupstine i izvrSne vlasti u lokalnoj demokraciji
konstatira se da "u svim uvjetima i ma kako bili
izabrani ili postavljeni, svi izvr$ni organi imaju
obvezu da odgovaraju, u odredenim vremen-
skim intervalima, za nacin na koji izvrSavaju svoju
vlast" i da "predstavnicke skupstine moraju uZziva-
ti jamstva prema unutarnjem pravu, koja osigura-
vaju ucinkovit nadzor nad izvrSnom vlasti suklad-
no clanku 3., odjeljku 2., Povelje, narocito putem
ovlasti da odobravaju lokalni proracun (podcrtali
autori) i lokalne poreze, usvajaju izvjesc¢a o izvrsa-
vanju proracuna i projekata gradskog prostornog
planiranja i odobravaju lokalne politike, za Citav
njihov izborni mandat".

Medutim, nase je misljenje da ta nacela nisu
ozbiljena, ne samo u praksi, ve¢ takoder i u sa-
mom Zakonu, jer prema Zakonu lokalna izvr$na
vlast ima svojevrsni apsolutni veto nad usvaja-
njem opcinskog proracuna od strane vijeca.

41 O talijanskom modelu vidi Fabbrini (2001: 47-70).
42 Vidi Podolnjak (2013).
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Tesko je predvidjeti funkcioniranje novog
sustava i odnos izmedu gradonacelnika i lokal-
nog vijeca narednih godina. U vrijeme pisanja
ovog Clanka (Sest mjeseci nakon lokalnih izbora
u svibnju 2013.) proces usvajanja prvih lokalnih
proracuna jos nije zapoceo i stoga nije moguce
analizirati taj proces u samoupravama s podijelje-
nom vlaséu. Medutim, uvjereni smo da e pozici-
ja gradonacelnika u mogucem sukobu s lokalnim
vije¢em biti mnogo povoljnija nego u proslom
mandatu, poglavito zbog njegove goleme ovla-
sti imenovanja, koja mu daje kontrolu nad svim
ustanovama i trgovackim drustvima lokalne sa-
mouprave.

Ironi¢no je da je nova, pretezno socijaldemo-
kratska Vlada, odgovorna za najnoviju reformu
lokalne samouprave, dizajnirala novo "imperi-
jalno gradonacelnistvo" uvjerena da ¢e SDP po-
novno osvajiti lokalnu izvrsnu vlast u najvaznijim
hrvatskim gradovima, a posebno u Zagrebu, na-
kon lokalnih izbora 2013., ali ta ocekivanja nisu
ispunjena. Milan Bandi¢, aktualni gradonacelnik,
pobijedio je na gradonacelnickim izborima u Za-
grebu kao nezavisni kandidat, a Socijaldemokrat-
ska partija, prvi puta nakon 12 godina, izgubila je
vecinu u Gradskoj skupstini.
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Robert Podolnjak,* Porde Gardasevi¢**

Directly Elected Mayors and the Problem
of Cohabitation

The Case of the Croatian Capital Zagreb

The new system of directly elected mayors implemented in Croatia in 2009 faced its most severe

difficulties in municipalities with divided power, where the mayor and council majority represent

different political options. Due to the uneasy relationship between the Mayor and the City Assembly

in Zagreb, the new Croatian government decided to propose changes in the laws regulating electi-

ons and the relationship between the representative and executive bodies in the local government

system one year ahead of the 2013 local elections. Mayors were explicitly given the right to elect and
revoke the representatives of units of local and regional self-government in local institutions and

companies. The second most significant aspect of the 'mini-reform' of the Croatian local government
system is the introduction of the possibility of the simultaneous dissolution of the representative

body and dismissal of the executive body, with new early elections for both bodies, in cases of the

non adoption of the municipal budget.

Keywords: mayor, council, local and regional self-government, cohabitation, Croatia

1 INTRODUCTION is stated that "on balance, there would seem to

In many European countries, significant re-
forms of the institutional framework of their lo-
cal self-government units have occurred in the
last 15 years.1 The most important among them
is, in our opinion, the introduction of the direct
election of mayors in local government. That
much is admitted also in the Resolution 139 of
the Congress of Local and Regional Authorities of
Europe, which says that "direct election of mayors
by the people is a procedure increasingly used
in Council of Europe member states to appoint
the head of the executive".? In another report it

*  robert.podolnjak@pravo.hr | Professor at the
Faculty of Law, University of Zagreb.
gardasevic_99@yahoo.com | Assistant professor at
the Faculty of Law, University of Zagreb.

Loughlin (2001) and Berg & Rao (2005: 1-14).

2 CLRAE, 2002: Resolution 139 on relations between
the public, the local assembly and the executive
in local democracy (the institutional framework of
local democracy). This trend is present not only in
Western European countries (Germany, Austria, It-

ok

be a decided and indeed growing preference
for more direct election" of local executive in
Council of Europe countries.®> Almost all of Croa-
tia's neighbours have adopted one or the other
model of a directly elected local executive.” With

aly, Spain and even the United Kingdom), but even
more in former communist countries. Direct elec-
tions of mayors were introduced at the beginning
of 1990's in Slovakia, Bulgaria, Romania, Slovenia,
Albania and Ukraine, in 1994 in Hungary, in 1995
in  Macedonia, and in 2002 in Poland. However,
three Baltic States (Latvia, Lithuania, and Estonia),
as well as the Czech Republic and Serbia still elect
their local executive by the council. For a compara-
tive analysis of institutional design of local govern-
ment systems in the countries of former Yugosla-
via, see Kopri¢ (2009: 335-365).

3 CLRAE, Advantages and disadvantages of directly
elected local executive in the light of the princi-
ples of the European Charter of Local Self-Govern-
ment - CPL (11) 2 Part I, rapporteurs lan Micallef
and Guido Rhodio (2004).

4 On different typologies of local government sys-
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two laws enacted in October 2007 - the Law on
Elections of Municipality Heads, Mayors, County
Governors and the Mayor of the City of Zagreb
and the Law Amending the Law on Local and
Regional Self-Government - this system has also
been introduced in Croatia, specifying the aboli-
tion of cabinets, as collective executive bodies
elected by the local council, and the introduc-
tion of a directly elected local executive instead.
It was, as admitted by the Croatian Government,
the most fundamental change of the local gov-
ernment system in Croatia since its introduction
in the years 1992-1993. The new system was im-
plemented in 2009 with regular local elections.
According to the data of the State Electoral Com-
mission, the turnout in these elections was on
average 10 percent higher than in 2005, and this
higher turnout could be attributed to the imple-
mentation of the new system of directly elected
mayors.

After the first direct mayoral elections held
in 2009 we have had the initial experience of the
new system operates in practice. Our prelimina-
ry conclusions are that direct mayoral elections
have brought greater legitimacy to the mayoral
office, because of their direct election, greater
identification of citizens with the local gover-
nment (at least measured in terms of the higher
turnout in elections), and a greater degree of
continuity in the functioning of the local execu-
tive, because not one mayor has been dismis-
sed by recall referendum. However, the main
problem of the new system seems to be in the
overlapping or ambiguous powers of mayors and
local councils, especially in the situation of coha-
bitation, i.e. when mayor does not have majority
support in council for the enactment of his/her
policies.

Cohabitation was the case for several years
in the Croatian capital Zagreb and the city re-
presented a sort of test case for the new system,
which still has many opponents. The conflict
between the Mayor and the City Assembly in
Zagreb in the last mandate between 2009 and
2013 has revealed many weaknesses of the legal
architecture of the new system. The apparent

tems, see Back (2005: 65-101), Bennett (1993:
1-27), Heinelt & Hlepas (2006: 21-42), Hambleton
(1998), Ivanisevic¢ (2008) and Podolnjak (2010).
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shortcomings of the new system have been
addressed in the amended Law on Local and
Regional Self-Government passed in December
2012. The amended Law represented a sort of
a 'mini-reform' of the local government system
with the stated goal of securing "a stronger po-
litical stability in the relations between represen-
tative and executive bodies, greater efficiency in
executing the tasks of these two bodies, and to
define more clearly their rights, obligations and
responsibilities" .’

In this paper we analyse two crucial conflicts
between the Mayor and the City Council in Za-
greb. The first relates to the question of who has
the power of appointing the members of assem-
blies and supervisory boards of the companies
created by the self-government units, and the
second relates to the question of who has the last
word over the city budget. In the conclusions we
point out that these two conflicts have led to the
most significant changes in the Law on Local and
Regional Self-Government.®

2 THE PROBLEM OF COHABITATION
BETWEEN THE MAYOR AND THE
LOCAL REPRESENTATIVE BODY
AFTERTHE ELECTIONS IN 2009

The opponents of the new system of directly
elected mayors often argue that the greatest pro-
blem of the new system could be the conflict be-
tween the representative body and the directly
elected mayor, in a situation when he/she does
not have the confidence of majority in the co-
uncil, and that this would probably lead to a pa-

5  Excerptfrom the Government's proposal to amend
the Law on Local and Regional Self-Government.
URL:  http://www.vlada.hr/hr/content/download/
229927/.../file/57.%20-%201.pdf (November 28th,
2013).

6  Our paper was originally presented at the 22nd
IPSA World Congress in Madrid in July 2012 under
the title Institutional Reform in Croatian Local Gov-
ernment: From Cabinets to Directly Elected Mayors
at RCO5 panel Mayors in Comparative Perspective.
Before the peer review process had been finished,
the Croatian Parliament enacted amendments to
the Law on Local and Regional Self-Government
in December 2012. Those amendments are ex-
tremely relevant for the theme of our paper so we
decided to address them in the conclusions.
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ralysis in the functioning of the local government
unit in question.

After the local elections of 2009 in many
municipalities, cities and counties with directly
elected mayors and county governors were con-
fronted with the situation that they no longer
had the support of the majority of those in the
council. According to an unpublished analysis
of GONG (a Croatian NGO dedicated to the su-
pervision of elections) considering the political
membership of the mayor after the elections of
2009 in 11 local government units (about 2%)
there was cohabitation of mayor and council,
because in these units the absolute majority of
councillors belong to different political options
to the mayor. In 347 units (about 60%) the direc-
tly elected mayor had majority support in the
council based on his party and/or parties that
had stood behind his or her candidacy. Finally, in
219 units (about 38%) the directly elected mayor
didn't have majority support in council because
the majority of councillors belonged to political
options which didn't participate in the local exe-
cutive. However, this situation did not automati-
cally mean that in all of these local government
units cohabitation would prevail, although it
was not excluded.

In a situation when the mayor could count
on the support of the representative body, the
new system would probably function as before
in the 'local parliamentary' system. However, the
true test of the new system would be its functi-
oning in situations of conflicting mayor- council
relationship due to cohabitation. In some larger
Croatian municipalities this situation emerged
after the elections of 2009 (the cities of Velika
Gorica, Vrbovec, Beli Manastir, and especially Za-
greb, along with many more small municipaliti-
es). Therefore we turn now to the strongest and
also the most important case of cohabitation be-
tween the mayor and the local council that was
present in the period between 2010 and 2013,
namely that in the City of Zagreb, the capital of
Croatia. Because of the political, financial and
economic power of this city, the function of the
Mayor is the second most important executive
function in the state.

3 THE CONFLICT BETWEEN THE
MAYOR AND THE CITY ASSEMBLY
IN ZAGREB - WHO REPRESENTS
THE CITY?

The cohabitation problem in Zagreb came as
a result of a rather peculiar political situation. For
a number of years, the mayor of Zagreb, Milan
Bandi¢, had been a member of the Social Demo-
cratic Party (SDP) which also nominated him as
a candidate for local elections that took place in
May of 2009. According to the new legislation
already in force, Mr. Bandi¢ became mayor of Za-
greb once again, after defeating another candi-
date in the second round, on May 31* 2009.

Shortly after that, in July 2009, the SDP or-
ganized internal elections for a party candidate
for the elections of the President of the Republic
of Croatia, both of which were later won by the
present President of the Republic, Ivo Josipovic.
However, having been dissatisfied with such
an outcome, Mr. Bandi¢ decided to take ac-
tion himself and in early November 2009 he
first suspended his membership of the SDP and
then announced his decision to run for the state
presidency office as an independent candidate.”
Consequently, having found a legal basis in its
party statutory provision that precluded the in-
dependent candidacies of its members, the SDP
immediately announced that Mr. Bandi¢'s mem-
bership of the SDP ceased. All of this, therefore,
resulted in a situation that the city of Zagreb was
to be run by an independent mayor, now politi-
cally disconnected from the party that had once
nominated him for the position, and obviously
in a potentially confrontational position with the
city council.

The problem of cohabitation on local levels
in Croatia has, as we have said before, not been
restricted to the capital. In a number of cities one
of the typical issues that gradually evolved arose
out from the dispute between mayors and coun-
cils in relation to the power of appointing the
members of assemblies and supervisory boards
of the companies created by the self-govern-
ment units.?

7  The last presidential elections in Croatia were held
on December 27" 2009 (the first round) and Janu-
ary 10" 2010 (the second round).

8  The other particular issue that this paper describes
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Earlier practices in that respect have not
been uniform - through decisions on the found-
ing of companies of units of local and regional
self-government, the representative bodies
had often been given the rights and powers of
a founder, as a single member of a company, to
units' cabinets, which in turn, sitting in a function
of a company's assembly, have elected the com-
pany's management and members of superviso-
ry board. In some cases, the representative bod-
ies themselves have performed the function of
a company's assembly and, consequently, have
also directly elected members of the manage-
ment and supervisory boards. Notwithstanding
those differences, such practices, however, have
not been problematic, due to the fact that repre-
sentative bodies, through their decisions on the
founding of companies, have been giving par-
ticular powers to local executive bodies, which
themselves had a guaranteed majority support
in representative bodies. The newly established
legal framework significantly changed the situ-
ation: the absence of a political consensus be-
tween the executive and representative bodies
typically leads to a dispute and various attempts
at the seizure of particular powers.

Bearing in mind the frequent requests relat-
ed to the problem of the election of members of
assemblies in companies owned by units of local
and regional self-government, as well as differing
practices thereof, in September 2009 the Croa-
tian Ministry of Administration delivered and
distributed to all local and regional units its own
opinion on the issue.’

Pointing to the relevant provisions of the Law
on Local and Regional Self-Government™ which
prescribed that representative bodies, among
other things, had the power of "electing and re-
voking other persons determined by law, regula-

in this context is the problem of a local self-gov-
erning unit's budget enactment.

9  Competence of election of assembly members in
companies owned by units of local and regional
self-government (Opinion: 023-01/09-01/283; 515-
01-09-1, September 21st 2009).

10 [Law on Local and Regional Self-Government]
Zakon o lokalnoj i podruénoj (regionalnoj) samo-
upravi from 10" April 2001, Narodne novine, No.
33/01, 60/01, 129/05, 109/07, 125/08, 36/09, 36/09,
150/11, 144/12, 19/13. Article 35 par. 1/3 and par.
1/5.
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tion or statute", and that it was them who had a
power of founding institutions and other juridi-
cal persons for performing the economic, social,
communal and other activities in the interest of
local and regional units, the Ministry stated that
it was undisputable that representative bodies
were also competent for all elections, including
those pertaining to the members of assemblies
in companies owned by local and regional units.
On the other hand, the Ministry declined to inter-
pret that the enumeration of powers of mayors
in the article 48 of the Law on Local and Regional

Self-Government in any way implied the mayors'
powers of election and revocation. Moreover, ac-
cording to the opinion, "a directly elected head of
a municipality, city or a county cannot have more
powers than it has been given to him by law". In
its reasoning the Ministry also invoked one earli-
er decision of the Supreme Court of the Republic
of Croatia, where it stated that a representative
body, acting in the name of a founder of a com-
pany, had the power of the election of members
of a company owned by a local unit." Finally,
the Ministry stated that the power of election
belonging to a representative body should also
be specified in a statute of a local or regional self-
government unit.

Only one day passed from when the Minist-
ry delivered its opinion to when it was harshly
disputed by the Association of Cities."” In sub-
stance, the Association claimed that the Ministry
wrongly interpreted the Law and significantly re-
stricted powers that the directly elected mayors
were given by a number of other laws which, just
before a parliamentary summer break, had been
harmonized with the Law on Local and Regional
Self-Government. In particular, the Association
claimed that, by his legally conferred power of
representation (contained in article 42 par. 1 of
the Law on Local and Regional Self-Government),
it was exactly the mayor who had the power to
represent a city in the company assembly, a fact
that "the Ministry in its disputable and legally
unfounded opinion completely ignored, giving
other, incompetent bodies (city councils), stric-

11 Revt 34/04-2, October 27" 2004.

12 The opinion of the Association of Cities (URL:
http://www.udruga-gradova.hr/Default.
aspx?art=145&sec=18, May 14" 2012) (in Croatian).
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tly prescribed and defined powers of directly
elected mayors". The Associations' opinion also
pointed to the prevailing practices of Croatian
commercial courts and a separate conclusion
written by the Working Group for the Issues of a
Judicial Registry with the High Commercial Court
(dated February 2™ 2006), interpreting that the
assembly of a limited liability company is com-
posed of its founders, which itself also relates to
those companies whose only founder is a self-go-
vernment unit (city), represented by a mayor, and
not its cabinet (as it has been regulated in some
founding statements or company contracts). The
Association also stressed that the opinion deli-
vered by the Ministry of Administration "was not
legally binding, nor could it be a source of law",
that it was "completely contrary not only to all
decisions of heads of state administration, pro-
fessionals whose primary task was to see that the
legality of work and acts of all local units is re-
spected, but also to the practice of all commerci-
al courts throughout the Republic of Croatia", and
expressed hope that commercial courts "would
not alter their procedures, so as to adjust them to
the opinion of the Ministry".

Here, we have given a wider presentation
of statements made by the Ministry and the As-
sociation of Cities”® because we think they are
directly related to a very significant issue of the
competencies of the units of local and regional
self-government. The comparative literature on
local executive bodies asserts that one of the im-
portant qualities of a "strong" mayor is his power
of election of all executive officials, i.e. his power
of integration of all administrative offices and ju-
ridical persons, whose founder or owner is a local
unit, under his supervision." In that sense, it is
obvious that the issue of the competence in elec-
ting persons in companies owned by the units of
local self-government significantly determines

13 It should be stressed here that on behalf of the
Association of Cities the opinion was signed by its
president, a person who otherwise holds the posi-
tion of mayor of the city of Rijeka. In practice, the
Association operates as a body which represents
interests of mayors, a fact that should be taken into
consideration when estimating its opinions.

14 In that respect, for definition of powers belonging
to "strong'; directly elected mayors in the US, see
Zimmerman (1999: 171-177).

whether there is a "strong" or a "weak" head of
local executive. The dispute that was described
here is important to us not only because of the
various interpretations of powers legally confer-
red to bodies of local self-government (whether
the appropriate competence derives from the
power of election belonging to representative
bodies or from the power of representation be-
longing to the head of a local executive), but also
because of the role performed by the central sta-
te bodies in resolving disputes of competence.
It should be emphasized in this context that the
opinions of the Ministry, in legal terms, are not
a good solution. It is a fact that the opinion of a
state body is not a regulation in a sense of a nor-
mative, generally binding legal act.” Therefore,
there is no legal possibility to request the review
of constitutionality or legality of such an opinion.
On the other hand, the Ministry does not dispose
of any instruments through which it could pre-
vent the adoption of a mayor's decision on, for
example, electing the members of advisory bo-
ard of a company owned by the unit of local self-
government (taking into account that this would
be done by an individual legal act which cannot
be subject to the legality review). In the Croatian
legal system, there exists only the possibility of
a review of legality of general legal acts enacted
by a representative body. There is no legally pre-
scribed obligation of a local executive head to
submit acts that he enacted to the competent
state administration body, and no possible re-
view of constitutionality or legality of such acts.
The only legal solution to challenge an individual
act of a local executive head is to, according to
Article 77.a of the Law on Local and Regional
Self-Government, request the administrative co-
urt proceedings.

Taking into account such legal gaps, we think
that the best solution would be to precisely pre-
scribe by law the competencies of the bodies of
local self-government pertaining to the election
of persons in juridical entities founded or owned
by the local self-government unit. As far as the
actual dispute on the issue of elections related
to companies is concerned, it is our opinion that
such a power belongs to a representative body.

15 This was confirmed by the Croatian Constitutional
Court already in 1993. See Crni¢ (1994: 32).
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Since a representative body decides on whether
to establish public institutions and other entities
for performing economic, social, communal and
other activities in the interest of local and regio-
nal units, it can also (in its very decision on found-
ing) determine who will, for example, be mem-
bers of a company assembly and who will elect
members of management and advisory boards.
It is a fact that in numerous cases representative
bodies delegated the execution of ownership
rights to cabinets, but this unequivocally con-
firms that such a power belongs exactly to a
representative body, and that it cannot be inter-
preted as deriving from the function of represen-
tation otherwise given to the executive branch.
Equally, the Law on Institutions™® prescribes that
the institution is governed by its administrative
council or another collective body, whose mode
of election or appointment is regulated by law,
act of founding (enacted by a representative
body) and an institution's statute (enacted with
the consent of a founder and, that is, a represen-
tative body). At the same time, the power of elec-
ting an institution's administrative head can be-
long to its administrative council, while a law or
an act of founding can determine that, on a local
self-government unit level, this power belongs to
a representative body.

In other words, the legal power of represen-
tation of a local self-government unit is in no way
relevant for the appointments of persons in the
institutions of local self-government units. Why
should a different logic be applied to companies?

An identical situation to the one just descri-
bed appeared in the City of Zagreb shortly after-
wards, resulting in a mayor's formal decision to
suspend the application of two provisions of the
City Statute, as well as two other conclusions by
the City Council related to the appointment of re-
presentatives in the assembly of two companies
owned by the City.17

In this respect, the relevant provisions of the
City Statute prescribed that it was within the City

16 [Law on Institutions] Zakon o ustanovama from
5" August 1993, Narodne novine, No. 76/93, 29/97,
47/99, 35/08. Articles 35 and 38.

17 The decision of the Mayor of the City of Zagreb,
012-03/09-01/4; 251-02-01-09-1 (November 18"
2009). Narodne novine, No. 25 from November 30"‘,
2009.
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Council's authority to decide on the composition
of the assembly of companies which are 100%
owned by the City and to determine the City's
representatives in assemblies of such compa-
nies in which the City does not participate with
a 100% of ownership. Based on these statutory
provisions, the subsequent conclusions of the
City Council then clarified that the assembly of
companies which are 100% owned by the City is
composed of its president (a function belonging
to the mayor) and 10 additional members (elec-
ted by the City Council from its representatives).

Contrary to what was prescribed by the
contested provisions of the City Statute and sub-
sequent conclusions, the mayor founded his case
on several claims: firstly, that "the member of the
company is ex lege a member of its assembly";
secondly, that the Croatian Law on Companies
"clearly and unequivocally determines" that the
(limited liability) company assembly is composed
of its members (one or more); thirdly, that the
only member of two companies related to the
case was the City of Zagreb; and fourthly, that it
is exactly the mayor of Zagreb, by its authority of
representation, who is practically the sole mem-
ber of assemblies of two companies.*®

As it can clearly be seen from the previous
description of events, this particular problem of
confrontation between mayors and city coun-
cils, as well as the Ministry of Administration,
became obvious by the closing days of 2009 and
it finally resulted in the Croatian Constitutional
Court's decision in favour of representative bod-
ies, delivered on March 17" 2010." This decision,
however, was not related to the situation in the
Croatian capital, but in the City of Beli Manastir,
but its consequences are applicable to all other
similar cases.

In short, the contested provisions of the
City Statute of Beli Manastir, enacted by the City

18 Moreover, in his reasoning, the mayor also invoked
two decisions of the Higher Commercial Court of
the Republic of Croatia: XLIll PZ-2677/06-05 from
18th October 2006; LVIII P%-5961/09-3, from 20th
October 2009.

19 U-11/38101/2009 from 17th March 2010. This deci-
sion, however, was related to the situation not in
the Croatian capital, but in the City of Beli Manastir,
but its consequences were applicable to all other
similar cases.
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Council in July 2009, prescribed the authority of
the Council to elect and revoke the membership
of executive boards of institutions, companies
and other juridical persons founded by the City,
as well as its authority to elect, nominate and
revoke the representatives of the City in the as-
semblies of those companies which are partially
owned by it, and in the executive boards of those
institutions which have been founded by the
City.”°

In her motion for the review of constitu-
tionality and legality of the City Statute, the ap-
plicant, as in previous similar cases already men-
tioned, claimed that the City Council deprived
the directly elected mayor of their legal authority
to represent the City (as explicitly prescribed in
article 42 par. 1 of the Law on Local and Regional
Self-Government), arguing that the representa-
tion in the company assembly is, in legal terms,
representation of the founder of a company. Sim-
ilarly, the applicant claimed that the City Council
had no authority to enact other here described
statutory provisions, having found them to be
contrary not only to the Constitution, but also
to a number of other laws, acts of state admin-
istration bodies delivered in the review of legal-
ity procedures, and opinions of various Croatian
commercial courts.”

By completely ruling-out the relevancy of
other laws invoked by the applicant, the Consti-
tutional Court based its decisions solely on the
relevant provisions of the Croatian Constitution
and the Law on Local and Regional Self-Gov-
ernment. On the strictly constitutional level, the
Court relied on those articles which guaranteed
the general principles of constitutionality and

20 [Statute of the City of Beli Manastir] Statut Grada
Belog Manastira from 2 July 2009, SluZbeni
glasnik Grada Belog Manastira  (http://www.beli-
manastir.hr/sgl.htm), No. 4/09, 6/09.

21 Apart from the constitutional provisions enumer-
ating the "highest values" of the Croatian con-
stitutional order, guaranteeing the principles of
constitutionality and legality and establishing the
authority of units of local and regional self-govern-
ment to regulate by statute their internal composi-
tion and competencies according to law, the ap-
plicant also relied on the relevant provisions of the
Law on Local and Regional Self-Government, the
Law on Institutions, the Law on Companies and
the Law on Budget.

legality and the right to local and regional self-
government, which described the particular local
affairs that the Constitution reserved for the units
of self-government as well as the general mo-
dalities of their conduct, and which established
the authority of units of local and regional self-
government to regulate by statute their internal
composition and competencies according to law
(articles 5, 132 par. 1 and 2, 134, 135 and 136 of
the Constitution of the Republic of Croatia). As to
the Law on Local and Regional Self-Government,
the Court cited those provisions which specified
domains to be further regulated by the statute of
the local and regional units and which defined
the specific powers of representative and ex-
ecutive bodies in such units, including the most
problematic right of representation (articles 8,
35, 42, 44 and 48 of the Law on Local and Region-
al Self-Government).

In the relevant part of its reasoning, the Con-
stitutional Court clarified several points. Firstly,
the mayors' right of representation of units of lo-
cal and regional self-government, although gen-
erally established by law, is principally directed
to "third persons" (e.g. courts and other state and
public bodies) and as such it does not include
their "inherent" right to elect members and rep-
resentatives of units of local self-government in
assemblies or executive boards of companies
and institutions founded by the local self-gov-
ernment unit.

Secondly, the right of the election of mem-
bers and representatives in the assemblies and
executive boards belongs primarily to the local
representative bodies, this being so because
the Law on Local and Regional Self-Government
itself does not contain a specific provision that
would regulate the matter specifically, apart from
the fact it gives the power to local representative
bodies to "elect and revoke other persons defined
by law, other regulation or statute" (leaving thus
the issue, designated as belonging to the self-
government domain, in this case to be resolved
by the local unit's statute), and because the local
or regional representative bodies have the right
anyway to establish various juridical persons
(institutions, companies and other) for the fulfil-
ment of activities and tasks of local interest.

Thirdly, however, having the power to regu-
late the issue by their statutes, local representa-
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tive bodies also have two options at their dispos-
al: either to give a right of election to mayors or
to retain it for themselves.

The decision of the Constitutional Court fi-
nally settled the first great conflict between the
Mayor and the City Council in Zagreb. To this, we
would like to make some additional comments.

In the first place, it should be noted that the
Constitutional Court only briefly mentioned pos-
sibly the most relevant provision of the Croatian
Constitution related to the regulation of local and
regional self-government, namely the one explic-
itly prescribing that the right to local and region-
al self-government is to be exercised through
local and regional representative bodies (Article
132 par. 1 and 2 of the Constitution of the Repub-
lic of Croatia). That being so, the Court could also
have emphasized much more that a kind of an
"overall precedence" in ambiguous cases, like the
present one, belongs to those branches of local
government which are explicitly regulated by the
Constitution itself, and not to those that derive
their authority from a particular law.?

This is even more important in light of the
fact that the executive stream, as a rule, often
invoked the argument that, according to the
new system, mayors were directly elected and
therefore enjoyed not only a separate political le-
gitimacy, but also more powers.? This line of re-
asoning, however, is relevant only insofar as their
possible accountability and revocation is concer-
ned. On the other hand, in a state governed by
the rule of law (Article 3 of the Constitution of the
Republic of Croatia), the very problem of particu-

22 However, it should be admitted, as it has already
been pointed out, that the Constitutional Court
also invoked another constitutional provision per-
taining to the right of local and regional self-gov-
ernment units to regulate their "internal composi-
tion and competencies according to law" (article
135 of the Constitution of the Republic of Croatia).
But the core of the Court's argument was from
thereon construed mainly on the level of a legal,
and not constitutional, interpretation.

23 In that context, one of the mayors stated the fol-
lowing: "For the first time we had direct elections
and thus | cannot have fewer powers now than |
had had after | had been elected by the council".
See "Gradonacelnici: Neka Mlakar misli $to hoce,
mi ne damo ovlasti", Novi list, Rijeka (October 11"
2009), p. 5.

lar competencies should be precisely regulated
by legal provisions, leaving potential controver-
sies aside as much as possible. Admittedly, this
is not an easily achievable task, but what is more
interesting, it can, at least for the purposes of a
theoretical debate, be linked to another separate
kind of legal interpretation, which leads us to the
next point.

The executive stream's attempt to qualify the
mayors' power of election as "inherent" to their
function was, as it was explained here, rejected
by the Constitutional Court and, in our opinion,
rightly so. That fact should not be underestima-
ted when thinking of the boundaries imposed
upon the local executive competencies through
the 2009 Croatian legislation regulating local and
regional self-government. The Constitutional
Court's opinion, on the other hand, by allowing
that through their statutes local representative
bodies could decide whether to give the right
of election to mayors or to retain it to themsel-
ves, sanctioned a particular form of "delegation
of powers". Also, by doing this, the Court practi-
cally said that there could be 'strong' and 'weak'’
mayors, depending on the statutory powers de-
legated by council.

Moreover, it should also be stressed that in its
opinion the Croatian Constitutional Court rejec-
ted the applicant's motion to apply the relevant
provisions of other laws (the Law on Institutions,
the Law on Companies and the Law on Budget).
In this paper, we have already pointed out that
certain legal analogies in that context, at least
theoretically, could still be drawn (e.g. previou-
sly explained situation of appointments of per-
sons in the institutions of local self-government
units). Nevertheless, it seems that this particular
segment of the case opens quite an important
general problem of the relationships between or-

dinary and the so-called "organic laws">*

24 The Croatian Constitutional Court in the above
mentioned case did not deal with this particular
issue, but it is important to bear in mind that in
the Croatian constitutional system the laws that,
among other things, regulate the local and region-
al self-government are qualified as the "organic
laws" which have to be enacted by a majority of
all representatives in the Parliament (article 84 of
the Constitution of the Republic of Croatia). From
this point of view, in the Croatian doctrine it has
already been stressed that the organic laws have a
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4 WHO HAS THE LASTWORD OVER
THE CITY BUDGET?

The second major conflict between the may-
or and the city assembly was over the power to
determine the criteria for charging for the serv-
ices of preschool care for children in the institu-
tions of the City of Zagreb. This conflict was con-
nected to the more important issue of who has
the last word over the city budget.

The budget is, along with the statute of the
local government unit, the most important act in
the jurisdiction of the local council. According to
the Law on Local and Regional Self-Government,
before it was amended in 2012, these acts must
be adopted by the majority vote of all the mem-
bers of the representative body. Moreover, the
local council may be dissolved by the Croatian
Government if it fails to adopt the budget in the
legally defined deadline or if it fails to make the
decision on temporary funding. In the former
'local parliamentary' system in Croatia most of
the dissolutions of local councils had occurred
because of a failure to adopt the budget. The fail-
ure to adopt the budget was a sort of a vote of
non-confidence to the local executive cabinet by
a council, which had a negative majority against
the mayor's proposal, but not a positive major-
ity to elect a new mayor. The dissolution of the
representative body meant that there would be
an opportunity after the election to elect a new
mayor and his executive cabinet.

Some analysts of the new system thought
that the failure to adopt the budget because of
the conflict between the directly elected mayor
and the council would be the major cause of
council's dissolution. This was predicted because
the power to propose a budget to the council
had been exclusively given to the mayor accord-
ing to the Budget Law, and there are no sanctions
prescribed in case he fails to fulfil this obligation.

In some American cities with the system of
a 'strong mayor, in the process of the adoption
of the city budget the mayor has the right to
veto the council's amendments to his budget's
proposal, and the council has the power to over-
rule mayor's veto with the two-thirds majority of

higher legal value than ordinary laws, and that the
latter therefore should conform to the provisions
of the former. See Bari¢ (2009: 251-283).

all representatives. Similarly, English mayor pro-
poses a budget which may be amended or over-
turned only by a two-thirds council majority.25
However, mayors in Croatia don't have the power
to veto the council's amendments, and, as we
have said before, there is only a majority of all the
council's representatives required for the adop-
tion of the budget.

In some municipalities, the process of bud-
get adoption in the first year after the introduc-
tion of the directly elected mayors witnessed the
use of a new instrument of mayoral power not
anticipated by the legislation. In case of council's
amendments to the mayor's draft budget he sim-
ply withdrew his proposal before the voting on
the amendments leaving the council in situation
of not having any budget proposal to adopt or
amend. Mayors had been using their exclusive
right to propose the budget, and also their su-
perior means of information required to propose
this complex financial document. With such con-
duct mayors have completely abused their legal
powers, but the law did not stipulate that such
conduct is prohibited and thus sanctioned. The
withdrawal of the draft budget by the mayor, in
the case of the council's amendments, occurred
in several Croatian municipalities in December
2009. Having found themselves in strange ter-
ritory, not legally defined, the councils behaved
differently - some of them agreed reluctantly to
the mayor's proposal, some of them voted their
amendments, despite the mayor's withdrawal of
the draft budget, and thus adopted the amended
budget, and some of them did not know what to
do and simply left their municipality without a
budget for the next year.

The results of the different actions of indi-
vidual councils were also different, and it must
be said that many contradictory statements co-
uld be heard or read at the time from one or the
other side. Let me just point to two different en-
dings of the budgetary crisis in two municipaliti-
es. The first case concerns the City of Vrbovec in
which the council's majority and the mayor were
of opposing political parties. Confronted with the
council's amendments to his draft budget, the
mayor withdrew it referring to the council's rules
of procedure according to which the authorized

25 Copus (2009: 55).
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proposer has the right to withdraw its proposal
before it is decided upon by the council. Con-
trary to the mayor's opinion, the council inter-
preted the disposition of the rules of procedure
differently, considering that the procedure of
adopting the budget had begun with voting on
the council's amendments and that in this phase
of the procedure the mayor has no authority to
withdraw his proposal. Accordingly, the council
finished with the voting, adopted all of the sub-
mitted amendments and finally voted on the
amended budget. The mayor thought that the
budget had not been adopted lawfully and refu-
sed to publish it in the official gazette of the mu-
nicipality. Instead, he requested the authorized
Ministry of Administration to recommend the
disbandment of the council to the Government.
The Ministry conducted an inspection which
concluded that the council had lawfully adopted
the city budget. The inspection gave the follo-
wing explanation for its conclusion:

The withdrawal of the draft budget, after
conclusion of the discussion, in the midst of
deciding upon the amendments, on the 29"
December, would represent the denial of the
possibility for adopting the budget to the re-
presentative body in the lawfully prescribed
time (before the beginning of the year for
which the budget is adopted) /../

It is important to point to the dispositions of the
European Charter of Local Self-Government,
which had by the adoption of the Law on con-
firmation of the European Charter of Local
Self-Government /... / become the part of legal
order of the Republic of Croatia and which pa-
ragraphs had entered into force in relation to
the Republic of Croatia in full. From the concep-
tion of the local self-government determined
in the Article 3 of the European Charter follo-
ws that the local self-government denotes the
right and the ability of local authorities, within
the limits of the law, to regulate and manage
a substantial share of public affairs under their
own responsibility and in the interests of the
local population, and which right shall be exer-
cised by councils or assemblies.

In the concrete case, the denial of the possibi-
lity of adoption of the budget to the represen-
tative body and possible creation of conditions

for its disbandment directly influences the right

and the possibility of the local unit to manage

the essential parts of its public needs in the in-

terest of the local population.

We agree completely with this observation -
it is written with full regard to the letter and the
spirit of the European Charter.

However, the Vrbovec case and the opinion
of the inspection of the Ministry of Administra-
tion were little noticed in publit:.26 Much greater
attention was given to another case in which the
Ministry recommended the Government dis-
band one council in a small municipality (Stari
Mikanovci), because it had not adopted the
budget and the decision on temporary funding.
The council was dissolved because the mayor
had withdrawn his draft when confronted with
the council's amendments. In this situation the
council did not adopt its amendments and the
budget as amended, as was the case in Vrb-
ovec. Instead, the council adopted the decision
on temporary funding, but not on mayor's pro-
posal. The inspection of the Ministry concluded
that the council had been acted unlawfully. It is
evident that in two different cases the Ministry's
inspection conclusions were opposite. In the Vr-
bovec case, the inspection stated that the mayor
could not withdraw the draft budget in the pro-
cess of council's decision-making on the draft
budget. In the other case, the (presumably dif-
ferent) inspection stated that the council could
not adopt the budget or the decision on tempo-
rary funding if these acts had not been proposed
by the mayor.

In the end, the council in the Municipality
Stari Mikanovci was disbanded by the Govern-
ment, and afterwards this decision was con-
firmed by the Administrative Court. It was the
first case of the disallowance of a representative
body after the election of 2009, and therefore the
impression was, especially among the council-
lors in many municipalities, that the mayor could
cause the disallowance of council simply by
withdrawing his draft budget, if confronted with

26 The minutes of the inspection are an internal doc-
ument of the Ministry, and therefore not available
to the public. We obtained this document from the
president of the City council of Vrbovec.
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unwanted amendments.” Regretfully, it must
be pointed out that the Ministry of Administra-
tion did not react in this situation by proposing
changes to the Law on Local and Regional Self-
Administration or to the Budget Law. Therefore,
the ambiguities in the law and the inconsequen-
tial nature of the actions of the authorized Minis-
try created a false impression that mayors have
a de facto veto on the council's amendments
to their draft budget. We had to explain this
situation, created in the first year after the 2009
election of new mayors and councils because it
is of relevance for our discussion of the conflict
between the mayor and the city assembly in Za-
greb.

The conflict over the budget in the City of
Zagreb did not occur in 2009, because at the
time the attention was focused on the forthcom-
ing presidential elections in December 2009, in
which Mayor Bandi¢ and the candidate of the
Social Democratic Party Ivo Josipovi¢ were the fa-
vourites for the Presidency. When Bandic lost the
election in the second round in January 2010, his
relationship with the city assembly, dominated
by the SDP, rapidly deteriorated.

It has to be emphasized that Bandi¢ was
without any support in the assembly - he could
not count on any party to support him. It is also
important to notice that the main opposition
party in Zagreb, the Croatian Democratic Union,
was also the governing party in Croatia at the
time, and used the conflict between the SDP and
its former long standing member to its advan-
tage. This was especially visible in 2011, when the
conflict between the assembly and the Mayor
erupted over the issue of the compensation of
services for the preschool care in Zagreb.

This conflict began with the adoption of the
city budget for 2011. The mayor proposed in the
accompanying program of public needs in the
preschool upbringing and education and the
care of children of preschool age that parents
who have their children in the preschool institu-
tions of the City of Zagreb would have to pay for
daily care according to new criteria, namely ac-
cording to their average family income. Up until

27 Altogether, 15 councils in different municipalities
were dissolved after the election of 2009 and 12
were because they had not adopted the budget.

then the parents had paid compensation regard-
less of their income, which was, in the Mayor's
opinion, contrary to the principle of social justice.
In times of economic crisis and smaller revenues
in the city budget he thought that parents with
higher incomes should participate with higher
compensation for their children. The assem-
bly was against the mayor's proposal, because
the leading SDP thought it would be politically
wrong to raise the compensation for thousands
of parents in the capital just ahead of forthcom-
ing parliamentary election. However, the Assem-
bly did not propose and voted amendments on
the mayor's draft budget. The explanation for this
behaviour could be found in the following pas-
sage from the assembly's conclusions: "By not
accepting the program of public needs, which
is connected to the budget, the City Assembly
could not accept and adopt the budget, and
that would lead to the disallowance of the City
Assembly."*®

The Assembly was faced with the Mayor's
threat of the withdrawal of his draft budget in
case of the Assembly's amendments and then
the Assembly would have no budget to vote
upon. Politically, the SDP majority in the Assem-
bly was pretty certain that the CDU Government
would use this opportunity to disband the As-
sembly, and to blame Social Democrats for the
ensuing costs of the premature Assembly electi-
on as a result of inner conflict between the SDP
and its former long standing Mayor.

By accepting the budget proposed by the
Mayor, the Assembly temporarily declined to
challenge the Mayor's position on the issue of
parental compensation for preschool daily care.
However, in April 2011 this issue arose again be-
cause the Assembly did not approve the Mayor's
draft decision concerning the criteria for the
payment of compensation for preschool care
and benefits for some parents, a decision which
was based on the program adopted along with
the budget. Instead, the Assembly adopted its
decision based on completely different criteria
for preschool compensation. The day after, the
Mayor suspended this decision from execution,

28 The City Assembly conclusions of 17 May 2011
regarding the Mayor's suspension of the City As-
sembly Decision.
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claiming that the decision was contrary to the
City budget and requested the Assembly to re-
move the detected shortcomings within fifteen
days. This power of suspension is among the
longstanding powers of Croatian mayors, but it
has been used extremely rarely. But now, in situ-
ations of cohabitation, this power was welcomed
by mayors faced with hostile councils. As we have
said before, if the representative body fails to
remove shortcomings, the mayor is obliged to
inform the head of the central body of the state
administration competent for the supervision
of the legality of work of the bodies of local or
regional self-government units about it, within
eight days.

The Assembly reacted to the Mayor's sus-
pension of its Decision by claiming that it has
the right to adopt general acts and specifically
that its decision is based on the Law of preschool
upbringing and education, which gives the rep-
resentative body the power to determine com-
pensation and benefits for parents with children
in the preschool facilities of a local government
unit. In its conclusions, the Assembly stated that
if its decision was not consistent with the City
budget, it is accordingly the duty and obligation
of the Mayor to propose changes in the budget.
However, the Mayor declined to do so and in-
stead informed the Ministry of Administration
of his suspension of the Assembly's decision. On
the other side, the Assembly requested from the
Ministry of Science, Education and Sport its opin-
ion as to the legality of the Decision. So, the local
conflict between the mayor and the representa-
tive body was raised to the state level.

In the following months, no fewer than three
state ministries issued their opinions regarding
the disagreement between the local government
bodies in Zagreb. The Ministry of Administration,
the Ministry of Science, Education and Sport and
the Ministry of Finance stated that the Assembly
had the legal right to adopt the decision regard-
ing the compensation and benefits for parents
with children in preschool facilities. However,
the Ministry of Finance also stated, which was
obvious from the beginning, that the Assembly's
decision from April 2011, was not in agreement
with the city budget, because these two acts pre-
scribe different criteria for parental participation
in the financing of preschool care. So, the Minis-
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try concluded that "there are no legal obstacles
for the implementation of the decision of the
City Assembly, but this decision must be accom-
panied with changes to the city budget for 2011
and the changes of the program (of public needs
in preschool care)"” After months of legal dis-
cussions, the conflict was still not resolved. It was,
moreover, only at the beginning - the Assembly
was convinced that it had acted lawfully, and
the Mayor was supporting the valid city budget,
which had been adopted by the Assembly and
was unwilling to propose amendments to it. It
has to be emphasized that during most of the
year parents with children in the city preschool
facilities didn't know what they would have to
pay - was it to be according to their income, as
proscribed in the City budget and the accompa-
nying program, or according to the Assembly's
decision, which was suspended by the Mayor.
Conflicting statements from the Mayor and the
president of the City Assembly confused parents
and the whole story looked like a nightmare. It
seemed that there was no legal solution for the
impasse.

Why did the Assembly not initiate the proc-
ess of the Mayor's removal through a referen-
dum? As we have said before, the representative
body could initiate a referendum for the dismiss-
al of the local executive in two cases and one was
if they violate or fail to execute the decisions of
the representative body. So, there were certainly
the legal grounds to initiate a referendum, and
there was also the necessary majority in the As-
sembly which could have adopted this decision.
The problem with the referendum was in the dis-
position that in the referendum on the Mayor's
removal two conditions has to be fulfilled - one
is that the majority of voters have to vote for dis-
missal, but also that a majority of all voters in the
local government unit have to participate in the
referendum (the so called quorum of participa-
tion). And precisely this second condition was
seen as problematic by Assembly leaders and the
SDP. In the mayoral election in 2009 the turnout
in the first round was only 41, 69 %, and in the
second round only 33,62 %. Because of the prog-

29 The opinion of the Ministry of Finance (URL: http://
dalje.com/hr-zagreb/priopcenje-ministarstva  fi-
nancija-oko-odredjivanja-cijena-u-djecjim-vrtici-
ma/368140, May 11" 2012 (in Croatian).
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nosis that there was little chance of fulfilling this
quorum of participation, the Assembly gave up
the idea of initiating a referendum. It has to be
pointed out that this quorum was the main rea-
son why we have witnessed only one referendum
on mayoral dismissal in Croatia in the last three
years, and this had been implemented in a small
municipality. Even there the quorum was not at-
tained, although the majority of voters partici-
pating in the referendum voted for the mayor's
dismissal.

All this changed at the end of 2011, after SDP
won the parliamentary election held on 4™ De-
cember. In the new situation, the Mayor grasped
that he could not continue his conflict with the
Assembly (dominated by the same party), as now
there was real and imminent threat that the SDP-
led parliamentary majority could quickly change
the Law on Local and Regional Self-Government,
making the dismissal of the mayor much easier,
as had already been speculated. In the new cir-
cumstances, Mayor Bandi¢ suddenly became co-
operative with the Assembly - he accepted all of
the Assembly's amendments to his draft budget
for 2012, he even accepted (finally) the Assem-
bly's decision on the compensation and benefits
for parents with children in preschool facilities
(the same one he refused to implement in April
2011). In return, SDP gave up initiating a referen-
dum on the dismissal of Mayor Bandi¢. After all,
more than half of the regular mayoral term had
already passed and the referendum would bring
excessive costs and eventually a new mayoral
election just 15 or 16 months before the regular
elections in 2013.

5 THE 2012 AMENDMENTS TO THE
LAW ON LOCAL AND REGIONAL
SELF-GOVERNMENT (THE
AFTERMATH OF THE "CONFLICT")

The new system of directly elected mayors
implemented in Croatia in 2009 faced its most
severe difficulties in municipalities with divided
power, where the mayor and council majority
represent different political options. In those
situations, the legal framework has proved insu-
fficient, especially as to the questions of mayor's
responsibility to execute the council's decisions

and the supervision of central state administrati-
on of local government acts.

The previous descriptions of the cases we of-
fered here revealed that a significant part of the
problem of cohabitation, at least as it was in the
Croatian capital, could be a result of an "ex post
emancipation" of mayors from the political par-
ties who had once supported them. Such "de-
velopments" probably depend more upon the
actual personalities involved and their particular
interests or peculiar political circumstances of
the day, than upon the fact that a new system en-
visages the separate and independent political
legitimacy of directly elected executive officials.
In other words, if a claim that such a danger of
political emancipation is by definition inherent
and unavoidable is to be sustained, one would
first have to prove that it regularly appears on all
levels (e.g. with directly elected state presidents).
That is not the case, but whether the political
legitimacy of directly elected executive officials
in a new system nevertheless, to borrow the fa-
mous words of Justice R. H. Jackson, "lies about
like a loaded weapon"® to be invoked in future
cases, remains to be seen.

Due to the uneasy relationship between the
Mayor and the City Assembly in Zagreb, the new
Croatian government decided to propose chang-
es in the laws regulating elections and relation-
ship of representative and executive bodies in
the local government system one year ahead of
the 2013 local elections.

As we have mentioned in the introduction,
the Government's officially stated goal of the
local government system 'mini-reform' was to
secure "a stronger political stability in the rela-
tions between representative and executive
bodies, greater efficiency in executing the tasks
of these two bodies, and to define more clearly
their rights, obligations and responsibilities".
However, in our opinion, the amendments to the
Law have led to a much stronger overall position
of the mayor in the Croatian local government
system.

The Croatian Parliament enacted amend-
ments to the Law on Local and Regional Self-
Government in December 2012. Focusing thus

30 Korematsu v. United States, 323 U.S. 214, 246 (1944)
(R. H.Jackson, dissenting).
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on those articles of the Law which previously ap-
peared relevant for the arguments submitted by
the various parties and the Constitutional Court
itself, we should emphasize two crucial points.

Firstly, in one of the most important parts of
the new version of the Law, local (and regional)
executive heads were, unless otherwise pre-
scribed by a special law, explicitly given the right
to elect and revoke the representatives of units
of local and regional self-government in bodies
of institutions, companies and other juridical
persons founded for performance of economic,
social, communal and other activities in the inter-
est of local and regional self-government units.**
Moreover, this right of election and revocation of
executive heads is not limited in choice and their
only obligation is to submit their decisions to
local representative bodies within eight days of
their enactment and to publish them in the local
official gazette.®

In this way mayors have been given a strong
instrument to influence not only the decisions
of all municipal institutions and companies, but
also to secure majority support in the represen-
tative body by appointing the members of the
council to various governing councils of munici-
pal public institutions and supervisory boards of
municipal companies. The government's logic
for giving such great authority to the local ex-
ecutive has been to make it more accountable
for the functioning of municipal institutions and
companies. However, with this particular power
the local executive has ample means to 'corrupt’
the local council, not only to secure its support
for his program, but also to eliminate the neces-
sary control of the council over mayoral policies
as much as possible.

The amendments to the Law changed nei-
ther the overall right of representation of local
and regional units belonging to the executive
heads (Article 42 of the Law on Local and Re-
gional Self-Government) nor the general clauses
defining the scope of powers belonging to both

31 [Law on Local and Regional Self-Government]
Zakon o lokalnoj i podruénoj (regionalnoj) samo-
upravi from 10" April 2001, Narodne novine, No.
33/01, 60/01, 129/05, 109/07, 125/08, 36/09, 36/09,
150/11, 144/12, 19/13. Article 48.

32 Ibid.
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the local representative bodies and local execu-
tive heads.®

Therefore, in light of the fact that the present
version of the Law on Local and Regional Self-
Government now contains an explicit provision
as to who has the right of election and revocation
of representatives in companies founded by local
and regional units of self-government, it seems
that in this particular segment of general relation-
ships between local executive and representative
bodies there should be no further conflicts. But, in
our opinion, the present Law also reaffirms anoth-
er rather important "message": namely, that broad
invocation of "inherent powers" and broad inter-
pretations of a "power of representation" is not le-
gitimate and that a very specific legal definition of
particular prerogatives of bodies of local and re-
gional self-government is an indispensable solu-
tion in a system governed by the rule of law. Addi-
tionally, it seems that the present Law also affirms
another very important general conclusion: that,
insofar as the whole problem is now regulated by
the Law and not left to regulation by various lo-
cal statutes, there should, at least in this particular
segment, be no differences between "strong" and
"weak" local executive heads. Such a "uniformity"
approach thus seems a good solution.

However, we should also emphasize that in
our previous commentaries to the whole prob-
lem, we offered a normative interpretation of
the whole issue which was quite different from
the approach taken by the Croatian Parliament.
Therefore, we stress that we opted for a solution
according to which the right of election and revo-
cation of representatives in companies and other
subjects founded by local units should belong to
representative, and not executive bodies.>*

33 As this concerns the local representative bodies,
this pertains to their right of election and revo-
cation of "other persons" as well as their right to
found institutions and other juridical persons for
the performance of economic, social, communal
and other activities in the interest of local and re-
gional self-government units. On the other hand,
in relation to local executive heads, the present
version of the Law still prescribes that they per-
form (other) tasks as they are prescribed by local
statutes and law (articles 35, 42 and 48 of the Law
on Local and Regional Self-Government).

34 Here, and for the sake of legitimacy of our doc-
trinal approach, we emphasize that our previous
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Our starting point in that respect was that,
taking into account very important legal gaps
that existed at the time we were writing our ear-
lier commentaries, the best solution would be to
precisely prescribe by law the competencies of
bodies of local self-government pertaining to the
election of persons in juridical entities founded
or owned by local self-government units.”

Furthermore, as far as the actual dispute on
the issue of elections related to companies was
concerned, it was our opinion that such a power
belonged to a representative body. We essen-
tially construed our interpretation by arguing the
following: since a representative body decides on
whether to found public institutions and other
entities for performing the economic, social,
communal and other activities in the interest of
local and regional units, it can also (in its very
decision on founding) determine who will, for
example, be members of a company assembly
and who will elect members of management and
advisory boards.*®

We also stressed that it was a fact that in nu-
merous cases representative bodies delegated
the execution of ownership rights to cabinets,
and concluded that this unequivocally confirmed
that such a power belonged exactly to a repre-
sentative body, and that it could not be interpret-
ed as deriving from the function of representa-
tion, otherwise given to the executive branch.”

Finally, we pointed to two, in our opinion,
rather relevant possible comparisons to the Law
on Institutions: first, that this Law prescribed that
the institution is governed by its administrative

commentaries in that respect were made when we
discussed the whole problem in a period prior to
the last relevant amendments to the Law on Local
and Regional Self-Government (enacted in 2012).

35 As it is clearly seen from the previous description
of developments of legal regulation, the Croatian
Parliament in 2012 took exactly the same course
and precisely defined these competencies.

36 In other words, we thus claimed more or less the
same as the Croatian Constitutional Court argued
in its 2010 Decision.

37 Again, the Constitutional Court also rejected the
executive "power of representation" claim as in-
cluding the right of election and revocation of
members of and representatives in assemblies and
boards in companies and institutions founded by
local and regional units.

council or another collective body, whose mode
of election or appointment is regulated by law,
act of founding (enacted by a representative
body) and an institution's statute (enacted with
the consent of a founder, and that is a represen-
tative body); and second, that the power of elect-
ing an institution's administrative head could
belong to its administrative council, while a law
or an act of founding can determine that, on a
local self-government unit level, this power be-
longed to a representative body.38 In conclusion,
we stated that since a legal (executive) power of
representation of a local self-government unit is
in no way relevant for appointments of persons
in the institutions of local self-government units
there was no logic to apply such an approach
where companies were concerned.

Taking into account all of the further devel-
opments in the field (i.e. amendments to the Law
on Local and Regional Self-Government), these
earlier interpretations of ours nowadays seem
obsolete. However, we would nevertheless like
to make one final comment on the whole issue.
Despite the fact that the present Law on Local
and Regional Self-Government now explicitly
prescribes that the executive head has a right of
election and revocation of representatives of lo-
cal and regional self-government units in bodies
of "their" institutions, companies and other juridi-
cal persons, it seems that such a solution in itself,
at least theoretically, provokes a kind of inconsis-
tency in meaning. If the "core meaning" of execu-
tive branch is to "execute" and the "core meaning"
of the representative branch is to "represent", it
seems that a more logical approach of the Law
would be to prescribe that local and regional self-
government representative bodies, and not ex-
ecutive heads, have the right of election and re-
vocation.”® Or, in other words, it seems that such

38 [Law on Institutions] Zakon o ustanovama from
Sth August 1993, Narodne novine, No. 76/93, 29/97,
47/99, 35/08. Articles 35 and 38 of the Law on Insti-
tutions.

39 As it could clearly be read from the Constitutional
Court's Decision, such an argument was not seen
as relevant.

40 In that respect, we are using the term "represen-
tation" not in its technical meaning as it surely
belongs to executive heads and extends, as the
Constitutional Court rightly pointed out, towards
"third persons'; but in its political meaning, as
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a right logically and "inherently" emerges from
representative bodies' general, and even more
importantly constitutional (Article 133 of the
Croatian Constitution), "power of representation"
of citizens on local and regional level and that it is
exactly them who could logically "delegate" this
power of representation further on.

The second most significant aspect of the
'mini-reform' of the Croatian local government
system is the introduction of the possibility of the
simultaneous dissolution of the representative
body and the dismissal of the executive body,
with new early elections for both bodies, in cases
of the non-adoption of the municipal budget.
This mutual dissolution/dismissal could be trig-
gered from both sides: the mayor was given the
sole authority to propose the municipal budget
and also the power to withdraw the draft budget
before its approval by the council; and the coun-
cil, on the other hand, could simply vote against
the mayor's budget proposal.

This simultaneous dissolution of the repre-
sentative body and dismissal of the executive
body has some resemblance to the Italian model
of the non-confidence vote of the council against
the mayor, with the automatic disbandment of
two bodies and new elections. However, in the
Italian model such a scenario is possible at any
point during the mandate. The local or regional
council may adopt a reasoned motion of no con-
fidence against the executive that is adopted by
roll call vote with an absolute majority of mem-
bers. On the other hand, the voluntary resigna-

including various social, political, economic and
other interests which are to be reflected in the
composition of representative bodies themselves,
be they representative bodies of local and regional
self-government units or representative bodies of
various companies, institutions and other juridi-
cal persons "belonging" to those units. However, it
also seems true that an important further distinc-
tion could be made as far as it is a fact that com-
panies, institutions and other subjects also have
their own "representative" and "executive" bodies
and that therefore, perhaps, some powers of elec-
tion and revocation should still be given to local
executive heads, but only when it comes to elec-
tion and revocation of "executive representatives"
in such companies, institutions and other subjects.
We leave this particular issue for some future dis-
cussion.

tion of the executive implies not only his resigna-
tion, but also the dissolution of the council.**
The Croatian model has several shortcom-
ings in comparison to the Italian one.”? Firstly,
the automatic disbandment of two bodies could
only occur as a consequence of the non-adoption
of the municipal budget, and this procedure only
occurs once a year. Secondly, in the case of the
non-adoption of the municipal budget, the dis-
bandment of two bodies and the following early
election, the concerned municipality would be
paralysed for several months, perhaps even long-
er. Thirdly, and most importantly in our opinion,
the mayoral veto over the municipal budget is
hardly compliant with not only the Croatian Con-
stitution, but also with some major documents of
the Congress of Local and Regional Authorities.
According to the Croatian Constitution, the right
to self-government is to be realized through local
representative bodies and not through mayors
(Article 133, par. 2). As to the documents of the
Congress of Local and Regional Authorities they
clearly position the local council as the highest
organ responsible for overall local responsibili-
ties. For example, in the Resolution 139/2002 on
relations between the public, the local assembly
and executive in local democracy it is stated that
"at all events and however they are elected or
appointed, all executive organs have an obliga-
tion to account, at regular intervals, for the way
in which they exercise their authority" and also
that "representative assemblies must enjoy safe-
guards under domestic law which provide for
effective supervision of the executive in accord-
ance with Article 3, paragraph 2 of the Charter,
notably through powers to approve the local
budget (underlined by the authors) and local tax-
es, adopt reports on the execution of the budget
and town planning projects, and approve local
policies, for the full term of their electoral office".

However, in our opinion, these principles
have not been met, not only in practice, but also
in the Law itself, because according to the Law
the local executive has a sort of absolute veto
over the council's adoption of the municipal
budget.

41 On the Italian model see Fabbrini (2001:47-70).
42 See Podolnjak (2013).
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6 CONCLUSION

It is difficult to predict the functioning of the
new system and the relationship between the
mayor and local council in subsequent years. At
the time of the writing of this article (six months
after the local elections of May 2013) the process
of the adoption of the first municipal budgets
has not even started, and therefore it is impos-
sible to analyse this particular process in muni-
cipalities with divided power. However, we are
convinced that the mayoral position in potential
conflict with the local council would be much
better than in the former mandate, chiefly beca-
use of its immense power of appointment, which
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Synopsis
Robert Podolnjak and Dorde Gardasevi¢

Directly Elected Mayors and the Problem of Cohabitation
The Case of the Croatian Capital Zagreb

SLOV. | Neposredno izvoljeni Zupani in problem kohabitacije. Primer hrvaskega glavnega
mesta Zagreb. Novi sistem neposrednih volitev Zupana, ki je bil na Hrvaskem uveljav-
ljen v letu 2009, se je z najvedjimi tezavami soocil v tistih lokalnih skupnostih, v katerih
zupan in veina v (mestnem) svetu zastopajo razli¢ne politicne opcije. Zaradi konfliktnega
odnosa med Zupanom in skupsc¢ino mesta Zagreb je leto dni pred lokalnimi volitvami leta
2013 nova hrvaska vlada predlagal spremembe zakonodaje, ki ureja volitve in odnos med
predstavniskim in izvr$nim telesom v sistemu lokalne samouprave. Ta je Zupanom dala
izrecno pooblastilo za imenovanje in odpoklic predstavnikov lokalne skupnosti v lokalnih
institucijah in podjetjih. Drugi najpomembnejsi vidik »mini reforme« hrvaskega sistema
lokalne samouprave zadeva uveljavitev moznosti istoCasne razpustitve predstavniskega te-
lesa in razresitve izvrsnega telesa in sicer z novimi pred¢asnimi volitvami v oba organa in
sicer v primeru nesprejetja prorac¢una lokalne skupnosti.

Klju€ne besede: Zupan, mestni svet, lokalna in regionalna samouprava, kohabitacija,
Hrvaska

ENG. | The new system of directly elected mayors implemented in Croatia in 2009 faced
its most severe difficulties in municipalities with divided power, where the mayor and coun-
cil majority represent different political options. Due to the uneasy relationship between the
Mayor and the City Assembly in Zagreb, the new Croatian government decided to propose
changes in the laws regulating elections and the relationship between the representative and
executive bodies in the local government system one year ahead of the 2013 local elections.
Mayors were explicitly given the right to elect and revoke the representatives of units of local
and regional self-government in local institutions and companies. The second most signifi-
cant aspect of the 'mini-reform' of the Croatian local government system is the introduction
of the possibility of the simultaneous dissolution of the representative body and dismissal of
the executive body, with new early elections for both bodies, in cases of the non adoption of
the municipal budget.

Keywords: mayor, council, local and regional self-government, cohabitation, Croatia

Summary: 1. Introduction. — 2. The Problem of Cohabitation between the Mayor and
the Local Representative Body After the Elections in 2009. — 3. The Conflict
between the Mayor and the City Assembly in Zagreb - Who Represents the
City? — 4. Who Has the Last Word Over the City Budget? — 5. The 2012
Amendments to the Law on Local and Regional Self-Government (The
Aftermath of the "Conflict"). — 6. Conclusion.
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