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          Editorial

          Revus (2024) 52

        

        The Editors

      

      
        
           This issue of Revus features two autonomous articles, five contributions in a symposium, and one translation of a jurisprudential classic. The first article by Rocchè (2024) employs different empirical methods to test the ability of Raz’s exclusionary model of authority to counteract biases. On the exclusionary model, legal directives qua exclusionary reasons offer individuals a protection from the flaws of their individual decision-making. While Rocchè does not reject the exclusionary model, he does direct our attention to a possible evolution of the exclusionary model. 

           The second article featured in this issue (Costa 2024) provides a thoughtful critique of Karl Loewenstein’s classification of constitutions. According to the author, Loewenstein’s typology fails to account for the purposes that define a constitution’s nature and thus requires refinement. In response, Costa advocates for a more comprehensive typology – one that considers not only the validity and effectiveness of constitutional norms but also their underlying normative objectives.

           The central part of this issue is dedicated to a symposium on Paolo Sandro's book, The Making of Constitutional Democracy: From Creation to Application of Law (Hart Publishing, 2022). This symposium features contributions from a distinguished group of scholars in constitutional theory, political philosophy, and jurisprudence – Maris Köpcke (2024), Graziella Romeo (2024), Donald Bello Hutt (2024), and Mathieu Carpentier (2024) – each offering critical perspectives on Sandro's arguments. The symposium concludes with a comprehensive reply from the author himself (Sandro 2024).

           The symposium exemplifies this journal's commitment to fostering critical discussions that advance our understanding of constitutional democracy, offering readers a multifaceted exploration of contemporary legal theory.

           This issue of Revus concludes with a Slovenian translation of Lon L. Fuller's classical essay, “The case of speluncean explorers” (Fuller 2024).
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            Exclusionary reasons and mental contamination
          

          
            A challenge for Raz’s theory of authority 
          

        

        Giuseppe Rocchè

      

      
        
          1 Raz’s theory of authority and the problem of bias

          
             
            When faced with a certain action, human beings often have reasons for and against that action. Imagine a person is hidden in the bushes with a rifle as a threat approaches. Since her life matters, she has a reason to remain hidden or to flee. But because her people’s safety matters too, she has a reason to fire when the threat comes up. This is an example of first-order reasons for action, i.e., reasons to do or not to do a certain action (resting). When a conflict between first-order reasons occurs, the conflict is resolved according to the relative strength of the conflicting reasons.
            1
             According to Raz, alongside first-order reasons we have second-order reasons, which are any reasons to act on certain other reasons or to refrain from acting on certain other reasons. When a second-order reason is a reason to refrain from acting on certain other reasons, that reason is an exclusionary reason, where refraining from acting on the excluded reasons is compatible both with not doing the act and doing it but not for the excluded reasons.
            2
             Regardless of whether she has reasons to shoot or not, the woman with the rifle may have reasons for not considering the importance of her life in making her decision.
          

          
             
            In Raz’s thinking, the notion of exclusionary reason is crucial for understanding the concept of legitimate authority and then of legitimate law. According to this approach, in fact, authoritative directives are pre-emptive reasons, which means that they are both a first-order reason for a certain action and a second-order reason to exclude some other reasons –— which may count against that action (or possibly in favour of it).
            3
             This means that when an authoritative directive prescribes the woman to shoot, the directive is a reason to shoot, but this reason is not just another reason to be added to the other reasons and to be balanced with them. Rather, the directive excludes (displaces, defeats) some of the other reasons, like the relevance of her life. 
          

          
             
            We may call the first-order reasons existing before the directive has been issued “underlying” or “background reasons”.
            4
             According to Raz’s 
            
              service conception of authority
            
            , whether an authority is legitimate and produces pre-emptive reasons depends on whether people will conform better to the balance of underlying reasons if they try to follow the directive issued by the person or body claiming authority, rather than if they try to follow the balance of underlying reasons directly.
            5
             The function of authorities is to make people do the right thing. Still, the directive issued by a legitimate authority qua exclusionary reasons must be obeyed even when wrong.
            6
             For tactical reasons it may be better that the soldier does not shoot at the enemy at that moment. However, the directive supersedes the underlying reasons and the soldier ought to shoot.
            7
             Since authoritative directives replace some of the background reasons, we may say that they are reasons not to act on the merits of the case at hand — reasons “for doing what you were ordered regardless the balance of reasons”.
            8
             The idea that authoritative directives are pre-emptive reasons is the content of what we may call “the exclusionary model”.
            9
             
          

          
             
            The exclusionary model is then contrasted with the weighing model. The weighing model does not entirely deprive authoritative directives of normative relevance. The fact that there is an authoritative directive in favour of doing x provides, according to this model, a first-order reason in favour of doing x.
            10
             The first-order reason may be a very strong reason and may tip the balance, but, unlike in Raz's exclusionary model, it will be a reason that must be balanced with reasons of the opposite sign. 
          

          
             
            One of the rationales of the exclusionary model involves a distrust about human decision-makers.
            11
             To the extent that well-motivated people are prone to error in weighing reasons for action, it is better that they just try to follow authoritative directives. This distrust in the judgement of moral agents is an argument in favour of the exclusionary model over the weighing model, since in the latter model the agent is still asked to weigh the underlying reasons and authoritative directives as first-order reasons.
          

          
             
            One of the reasons for distrust in the practical performance of agents lies in their susceptibility to bias. The law and authoritative directives in general can be seen as a tool to overcome psychologically distorting factors.
            12
             As Gur points out, 
          

          
            Law’s comparative advantage at addressing these problems, it has been argued, lies partly in the fact that its characteristic conditions and modes of decision-making are structurally less susceptible to the above biases than the conditions and modes of decision-making typical of day-to-day individual activity. (Gur 2018: 122)

          

          
             
            However, the weighing model is incapable of reaping the benefits of having an institutional system already in place. 
          

          
            The crucial difficulty for the weighing model, however, is that when the weight of those structural advantages [related to the relevant institution and form of regulation] is assessed by the actor in situations of bias that made law necessary in the first place, this assessment itself is liable to be biased too. (Gur 2018: 122)

          

          
             
            Against this background, the exclusionary model promises to better shelter agents from their biases.
            
              13
            
             But the extent to which the exclusionary model actually succeeds in achieving this goal is unclear, and the purpose of this paper is to address this issue.
            14
             Sections 2 and 3 are dedicated to the premises of the argumentation. In particular, Section 2 delimits the target, clarifying which interpretation of the exclusionary model is under consideration, while Section 3 delimits the type of biases and experiments challenging the exclusionary model so understood. The following sections constitute the attacks on the exclusionary model, based on experimental evidence. They focus respectively on our inability to intentionally disregard certain factors, in general (Section 4), in the moral sphere (Section 5), and finally in the legal sphere (Section 6). The attack 
            combines a general framework on our inability to intentionally ignore relevant or quasi-relevant information — studies on “mental contamination”; Jonathan Haidt's research on the conflict between moral reasoning and moral intuitions; and studies on motivated reasoning. While the main aim is to support the critique of the exclusionary model, this juxtaposition of empirical research may be useful for other purposes as well. In particular, it could weaken the premises of Haidt’s theory about ex post rationalization strengthening its conclusions, and lay the groundwork for further analyses about the relations between law and morality. The article concludes with a discussion of the conclusions reached so far and the prospects for new research that they open up. 
          

          2 The exclusion task

          
             
            To shed light on the problem of biases within the exclusionary model, it is useful to start with some passages from Raz's work, in which the nature of obedience to the orders of authority is illustrated. In 
            
              The Morality of Freedom
            
             Raz expresses the idea that obeying an authority does not imply any surrender of judgment, meant as a process of 
            
              deliberation
            
             about how to behave in the case at hand. 
          

          
            [N]o surrender of judgment in the sense of refraining from forming a judgment is involved. For there is no objection to people forming their own judgment on any issue they like. (Raz 1986: 40)

          

          
            Surely what counts, from the point of view of the person in authority, is not what the subject thinks but how he acts. I do all that the law requires of me if my actions comply with it. There is nothing wrong with my considering the merits of the law or of action in accord with it. (Raz 1986: 39)

          

          
             
            So Raz distinguishes the sphere of action from the sphere of deliberation.
            15
             The conceptual premise is that 
            
              acting against her judgment
            
             is not surrendering our judgment, and the main idea is that, to obey authoritative directives, we must act on the pre-emptive reasons stemming from the directives, while we are not required to “stop thinking” about the issue. After authoritative directives have been issued, it is no longer up to us to decide how to act on the basis of a balance of reasons, but we are allowed to form our own judgement, as long as this judgement remains unrelated to our behaviour.
          

          
             
            After the quoted passage, Raz adds:
          

          
            Reflection on the merits of actions required by authority is not automatically prohibited by any authoritative directive, though possibly it could be prohibited by a special directive to that effect. (italics added) (Raz 1986: 39)

          

          
             
            The idea seems to be that the concept of authoritative directives does not require one to stop thinking, but that specific authoritative directives may require it. As we shall see, this is a wise clause. However, the overall message seems to be a rather liberal approach to reasoning, deliberation, and its dangers.
          

          
            There may be cases where, given that one's judgment is unreliable, there is reason for one not to contemplate the pros and cons if doing so may lead one to act on one's judgment. But given that one's decision or rule puts an end to this danger, once it is adopted there is no longer a reason not to reflect, idly, on the merits. (Raz 1989: 1157, n.9)

          

          
             
            Raz suggests a model of reasoning that may be described as the following: An agent who wants to obey the authority can reflect on the merits of the action — she can analyse the background considerations applicable to case at hand. What is important is that after reaching her conclusion on the basis of her own understanding of background reasons, she somehow neutralizes the output of her autonomous reasoning, by acting on the basis of undefeated reasons only, that is, on the basis of, the authoritative directive. The image may be that of unpacking a certain box, looking inside at its contents, then repacking the box with the contents inside and acting as if one did not know the contents of the box.
          

          
             
            In other words, the exclusionary model — according to this interpretation, which will be problematized only at the end of this paper — requires us to exclude reasons for actions by performing a mental task that we will call “
            
              the exclusion task
            
            ”, where by “exclusion task” I mean a conscious and intentional mental action by which the agent neutralises the relevance of certain mental states. The question is whether this model of reasoning is safe, i.e., whether people can compartmentalize their thoughts.
            16
             Indeed, it would be an empirical challenge to the exclusionary model if people are unable to compartmentalize their thoughts. If the inability to compartmentalize our thoughts is the inability to perform the exclusion task, this means that in many cases we would not be able to live up to the demands of the exclusionary model.
            17
             
          

          
             
            At first glance, it might seem that the only relevant issue is the agent's motivation, and then an advocate of the exclusionary model could easily respond that responsiveness to reasons is enhanced on the premise that the agent is motivated to exclude the underlying reasons within the scope of authority. So why should private deliberation be risky if we assume that the agent is motivated to follow the directive when the time for action arrives? In a nutshell, the problem is that obedience is not entirely dependent on motivation, i.e., disobedience can be unintentional. We may be motivated to deprive our judgements, emotions, or intuitions of any normative relevance and believe that we are successfully neutralizing them while we are still under their influence.
          

          
             
            What conclusion should we draw from our limits in performing the exclusion task? To be clear, what is of interest is not whether the exclusionary model is all things considered preferable to the weighing model, so much as the extent to which the exclusionary model shields us from the problem of biases that concern the weighing model. It may well be that, despite the limitations that will be shown, the exclusionary model remains preferable to the weighing model in this respect. However, the margin of preference towards the exclusionary model over the weighing model could then be reduced, and this could lead us to prefer the weighing model for its other virtues, or to look at other models, or perhaps to interpret the exclusionary model in different ways. 
          

          3 Clearing the ground: Awareness and relevance 

          
             
            In starting the analysis of the psychological challenge to the exclusionary model, we need to understand which types of biases are more pertinent and which are less pertinent for this challenge. Irrelevant factors can determine our judgment by acting completely behind our backs. A first example is Danziger, Levav, and Avnaim-Pesso’s famous work on the influence of food breaks on parole judges. They found that the 65% approval rate of parole applications after a meal declines steadily in the next two hours, and drops to about 0% before the next break.
            18
             The anchoring effect provides another useful example. Anchoring describes a phenomenon according to which numbers inserted in a scenario are taken as relevant for the solution of a numeric task, even though they are totally irrelevant.
            19
             In an unsettling study, for example, judges have been asked to quantify a fine for the violation of a noise-ordinance by a nightclub. Some judges were familiar with a version of the case in which the nightclub was identified as Club 11866 (based on the street address), while others read a version of the story in which the club was identified as Club 58. The number of the identification anchored the judges' response, and those who identified the club with the higher number were more likely to impose a higher fine.
            20
          

          
             
            Experiments of this kind do not specifically challenge the exclusionary model. For an experiment to challenge the exclusionary model, it must show that people fail to exclude reasons, that is, they fail to successfully complete an exclusion task. But in cases like these, because the disturbing factor is totally irrelevant, and the agent may well be unaware of its dangerous influence, we cannot say that the agent recognizes to be dealing with an exclusion task. Since these cases challenge our faculty to follow both models, they are unable to challenge any one model in particular. The crucial question then is what psychological distortion, and thus what experiments, can challenge our ability to exclude reasons.
            21
             First, to challenge our ability to perform the exclusion task, we must have experiments focusing on biases that, although identified by the agent, are not corrected; that is, experiments in which the agent tends to be aware of the biasing nature of the situation in which she is operating. So, the first feature of the psychological distortions we are interested in is the 
            
              awareness element
            
            . 
          

          
             
            Second, strictly speaking, our ability to perform the exclusion task is challenged if the design of the experiment shows that the biasing information that must be excluded is considered relevant by the agent, i.e., if the information is considered (from her perspective)
            
               
            
            to be a reason
             — 
            
              relevance element
            
            . If we showed that moral agents can exclude information over facts that counts as reasons,
            22
             but not information over facts that by no means constitute reasons, we would not have challenged the exclusionary model. We would only know that both the weighing model and the exclusionary model often allow completely irrelevant factors to influence our judgement. But the relevance of the exclusionary model is weakened when it is shown that moral agents are unable to exclude information over facts that count as reasons, since the weighing model, on the contrary, does not stipulate that this information should be excluded.
          

          
             
            Ideally these two elements would occur together if we are to show the limits of the exclusionary model, and there may be cases where one is present while the other is not. Still, it is also interesting to dwell on the value that each of them has on its own: the inferences we can draw from the existence of one condition in favour of the presence of the other. 
          

          
             
            First of all, there may be a factor relevant for the agent (unlike in the experiment about the anchoring) — notwithstanding her resolution to exclude it —, without the agent having been warned to the need to exclude this factor (like in the anchoring example). In this case the biasing factor is relevant, but its influence is entirely unconscious. These cases do not represent a failure to perform the exclusion task because the agent doesn’t even recognize that they are dealing with the exclusion task. However, in some contexts, it seems reasonable to think — although this must be empirically proven — that the relevance of the factor is evidence of the agent's awareness of its presence and dangerous influence, even in the absence of explicit warning (see V. Moral contamination). Here we would have failures to perform the exclusion task even though the agent has not been explicitly warned about the presence of the biasing factor.
          

          
             
            The opposite case is that where we have an irrelevant factor for the agent (like in the experiment anchoring example) and an agent who has been warned about the need to exclude it (unlike the anchoring example). I said earlier that to specifically challenge the exclusionary model, “strictly speaking” we need an experiment showing our inability to exclude reasons. Still, experiments showing that agents fail to exclude irrelevant factors when their attention has been drawn to the need to exclude them, are problematic for the exclusionary model in an indirect way. For, if someone she is incapable of excluding irrelevant factors when they are aware that they must exclude them, it is easy to imagine that they are also incapable of excluding what they consider relevant factors. In such a case, empirical evidence to the contrary is always admissible: it may be possible that though we are incapable of excluding irrelevant factors even when we are aware of their influence, we are capable of doing so when they are relevant factors. But it seems reasonable to allocate the burden of proof to the defender of the exclusionary model.
          

          
             
            Before moving on, one last consideration. So far, I have divided factors, information, and circumstances between relevant and irrelevant — reasons and non-reasons. However, plausibly there are irrelevant factors, information, and circumstances — therefore non-reasons, after all — that somewhat resemble relevant ones: 
            
              quasi-reasons
            
            . By “quasi-reasons” I mean factors that have the structure of a reason, in a sense in which random anchoring numbers do not.
            23
             The fact that my boss was aggressive may be a factor that causes me to challenge him. Postulating that from my point of view, my boss's aggressiveness is not a reason to challenge her, the fact remains that I view this fact as somehow relevant for practical purposes. Phenomenologically speaking, even though for me my boss’s aggressiveness is not a reason to challenge her, I may realistically conceive of a person for whom this fact is indeed a reason; while it is extremely hard to imagine someone attaching practical values to random numbers.
            24
             A bad reason, in this sense, can be a quasi-reason, whereas random numbers never can be. Why distinguish between two types of irrelevant factors, introducing the concept of quasi-reasons? Well, to evaluate the performance of our ability to exclude reasons, one must also consider the case of quasi-reasons as a challenge to the exclusionary model. Just as the burden of proof of the element of awareness can be lightened in the presence of relevant information, so can it be, though perhaps to a lesser extent, in the presence of information pointing to quasi-reasons. Even if for me sexual orientation is not a reason to condemn someone, it is still not the same as random numbers because for me sexual orientation is a salient factor, and I am more likely to be aware that I am faced with an exclusion task. 
          

          4 Mental contamination

          
             
            Studies about 
            
              mental contamination 
            
            provide a useful framework for assessing whether we can successfully complete the exclusion task. 
          

          
             
            Mental contamination may be defined as 
          

          
            the process whereby a person has an unwanted judgment, emotion, or behavior because of mental processing that is unconscious or uncontrollable. By unwanted, we mean that the person making the judgment would prefer not to be influenced in the way he or she was. (Wilson & Brekke, 1994: 117)

          

          
             
            In and of itself, this is not an interesting definition, given its level of generality. Moreover, although this expression was previously adopted by some of the most prominent experimental psychologists,
            25
             it does not enjoy great popularity today. Nevertheless, the idea of contamination serves to emphasize the agent’s struggle to debias her thoughts:
          

          
            It focuses attention on the difficulty of avoiding many biases. Something that is contaminated is not easily made pure again, which we believe is an apt metaphor for many mental biases. We argue that, because of a lack of awareness of mental processes, the limitations of mental control, and the difficulty of detecting bias, it is often very difficult to avoid or undo mental contamination. (Wilson & Brekke 1994: 117) 

          

          
             
            The authors list four conditions that, if not fulfilled, lead to a contaminated state of mind. First, the agent must be aware that an unwanted mental processing has been triggered. Second, the agent must be motivated to correct the bias. Third, she must be aware of the magnitude and direction of the bias. Finally, she must be able to exercise mental control, adjusting her behaviour. 
          

          
             
            What is relevant for our purpose is that according to this account the detection of the bias and the motivation to correct it are not enough, since for mental contamination to occur it is sufficient to fail in each of the subsequent steps. In particular, the agent may confuse the source of her judgment, believing that she got rid of the bias and that the source of her judgment are undefeated reasons only, whereas the truth is that the bias is still the real source of her judgment — 
            
              source confusion
            
            26
            . It is easy to see how the exclusionary model may fall prey to the source confusion. As we have seen, the exclusionary model seems to be based on our ability to compartmentalize our thoughts. The ability Raz seems to be relying on when he says that the obedient agent is not required to surrender her judgment, but only to act on the basis of the authoritative directive. Source confusion is the negation of this ability. 
          

          
             
            The failure of excluding information that is or was somehow relevant for our deliberation is well analysed in studies about 
            
              belief perseverance
            
            .
            27
             According to a popular and intuitive view, which may be traced back to Descartes, understanding and believing are separated mental processes. When a rational agent understands a certain piece of information, it does not mean that she accepts that information as true; on the contrary, she will believe the information only after weighing the arguments for and against its credibility. The Cartesian model of belief formation is contrasted with an opposite model, inspired by Spinoza, according to which understanding a piece of information and believing it are a single mental operation: when a human being understands a piece of information, she begins to take it as true — that is, to believe it — and then decides whether or not to “unbelieve” it. But unbelieving what we believed before is hard because, according to belief perseverance, once the agent has been exposed to a piece of information she integrates the information in her web of beliefs, fabricating explanations revolving around the belief, to the point that if the information is discredited or becomes useless for other reasons, the explanations that the agent has fabricated in the meantime persist, making the belief persist. One case of mental contamination is provided then by the difficulty of un-believing what was previously believed. 
          

          
             
            Before turning to consider two experiments on belief perseverance it is useful to introduce two notions. Among the reasons to disregard information, it is possible to distinguish between epistemic and extra-epistemic reasons. Epistemic reasons have to do with fact-finding. So, when we have epistemic reasons for ignoring certain information, it means that we have reasons for ignoring information because it is wrong — it does not lead to truth. But while truth certainly has value, it is not the only value, and we may have reasons to ignore information even if it is epistemically valid: extra-epistemic reasons.
            28
             
          

          
             
            The first experiment concerns the evaluation of a teacher. 
            29
            Participants were asked to rate a teacher assistant on a scale from one (least nice) to ten (nice). In the first experimental group, some experimenters in disguise gave participants negative information about the teacher. In the second experimental group they gave negative information too, but afterwards they asked participants to disregard the information for 
            
              extra-epistemic
            
             reasons, such as “I probably shouldn’t have told you those things.” In the third experimental group they gave negative information, but afterwards they asked participants to disregard the information for 
            
              epistemic 
            
            reasons, saying that they were confused and they were referring to another person. Finally, in the control group the participants did not hear any negative information about the teaching assistant. Two things are interesting about this study. First, the evaluations by the first and second group were very similar, and both were very different from the control group. This shows that suppression was totally ineffective in the second group. Second, both the second and third groups had been exposed to the information and were asked to suppress it. However, the rating provided by the third group was statistically higher than the one by the second group. This means that the reasons supporting suppression are relevant to its effectiveness: in this case, epistemic reasons worked better than extra-epistemic reasons.
          

          
             
            But we should not place too much hope in the reasons given in favour of suppressing information. In a second relevant experiment, subjects were instructed to read some suicide letters. They were informed that some were written by the experimenters and asked to identify the genuine suicide letters. Their performances were then ranked by the experimenter. Some of them performed well, while others poorly. Later, in a second stage, the experimenter revealed that all the letters were fake. In a third stage the experimenter asked the participants to rank their ability to recognize real suicide letters. The results of this experiment showed that those who were evaluated positively at the beginning of the experiment, expressed that they would have performed well even in a real task, while those who were given negative evaluations at the beginning answered that they would have performed poorly.
            30
             So, even if they had epistemic reasons to ignore the evaluation, the information they acquired persisted in their thoughts. 
          

          
             
            The idea of belief perseverance challenges the exclusionary model insofar as it casts doubt on our ability to exclude reasons. From the agent’s perspective, a certain fact looked like a reason for adopting a certain judgment, but even after the agent discovered that the fact in question is not a reason to adopt that judgment, the fact continues to influence their judgment.
            31
             The fact is no longer a reason, but its ghost continues to influence the agent — a phantom reason. 
          

          
             
            Finally, it is interesting to highlight some additional aspects of the failure of disregarding information: 
          

          
            In large part, this belief perseverance resulted from the subjects’ tendency to try to explain to themselves why they had performed well or poorly. For example, one subject, told she had done well, stated that she had concluded she was good at evaluating suicide notes because she enjoyed the poetry of Sylvia Plath, who had killed herself. Even though the feedback she had received was discredited, her new beliefs persisted. (Wistrich, Guthrie & Rachlinski 2005: 1268)

          

          
             
            The quoted passage is relevant because it draws attention to the confidence we have in our ability to disregard information, and to the confabulatory character of the reasons that we put forward to support our judgments. While the subjects’ evaluations of their skills were affected by their fake evaluation in the previous stage of the experiment, they believed they were disregarding their fake evaluation and fabricated reasons in support of their self-assessment, which were merely a form of 
            
              ex post
            
             rationalization. Summing up the scheme we are interested in and that challenges the exclusionary model, we might represent what we have so far as follows: 
          

          
            
              Mental failure 
            
            — (i) The agent is exposed to a distorting factor; (ii) the agent is somehow aware that a distorting factor is in the air; (iii) the agent is honestly motivated to disregard the distorting factor; (iv) the agent believes that she is successfully neutralizing it; (v) but the truth is that the distorting factor is still influencing the agent's decision; (vi) in defending her decision the agent puts forward arguments, but the arguments are a form of ex post rationalization. 
          

          5 Moral contamination

          
             
            The experimental examples related to belief perseverance analysed in the previous section are relevant since they show that beliefs of any kind may spoil our judgments. The purpose of this section is to focus on moral beliefs and morality in general: morality as a distorting factor. 
          

          
             
            A clarification needs to be made in this regard. It might seem unusual to consider people's morality as a distorting factor. Certainly, a person may obey moral principles that we consider to be wrong, but this is not the sense in which morality can be said to be a distorting factor. We must remember the definition proposed above: for there to be mental contamination we must have 
            “an unwanted judgment (…). By unwanted, we mean that the person making the judgment would prefer not to be influenced in the way he or she was.” In other words, the agent's morality must be an undesirable influence not from the point of view of the external observer, but of the agent himself. We commonly conceive biases as obstacles for the right thing to do, that is for the fulfilment of our moral requirements. How, under this assumption, could a person's morality be the source of a judgment undesirable 
            
              to her
            
            ? It can be if we imagine the agent's morality as a layered morality, following, for example, Jonathan Haidt's suggestions.
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            In a nutshell, Haidt holds that people’s 
            
              intuitive
            
             morality is articulated in six moral foundations.
            33
             
          

          
            1) The care/harm foundation
2) The fairness foundation (fairness as proportionality)
3) The liberty/oppression foundation
4) The loyalty/betrayal foundation
5) The authority/subversion foundation
6) Sanctity/degradation foundation
            34
          

          
             
            Along the lines of dual process theories,
            35
             Haidt believes that our moral practice should be analysed through the distinction between intuition and reasoning. Moral judgment is the result of our intuitions, while reasoning comes after the judgment has been adopted. People are generally led to think that their judgment is the inferential product of reasoning because, while the intuitive part of moral judgment is unconscious, reasoning is a conscious activity, and it is the only part of the process which is experienced by the agent.
          

          
             
            According to this framework, since our moral judgments are very often causally determined by our intuitions, and moral foundations are the clusters of our intuitions, moral foundations dominate our moral responses. In some cases, our moral intuitions may be seen as a sort of heuristic, anticipating the judgments that we would adopt through the effortful process of moral reasoning. But Haidt is generally interested to another type of situation, in which there is a discrepancy between the moral foundation determining the judgment and the moral principles featuring in our justification.
            36
             For example, some people, in evaluating a case of incest in which siblings took different contraceptive measures, are driven by the sanctity/degradation foundation to condemn this harmless but offensive conduct. When they are asked to provide reasons for their condemnation, they resort to shaky justifications related to the harm principle, such as the risk of having offspring with some malformation due to endogamy, even though the story clearly stated that the siblings took measure to avoid this risk. Reasoning is a form of 
            
              ex post
            
             rationalization. One ingredient of this mismatch between the factor causing the judgment and its justifications is the pressure of social context to conceal some of her moral foundations.
            37
             But the explanatory centrality of social pressure does not mean that the agent is insincere when she refers to the harm principle to support her judgment: to the contrary, because the real source of the judgment remains unconscious, the agent honestly believes that her condemnation of incest is based on her commitment to the harm principle.
            38
          

          
             
            The idea of morality as a distorting factor in practical judgment is also at the heart of a tradition of empirical studies that will be taken up in the next section: studies on motivated cognition or motivated reasoning. In motivated reasoning the agent’s preferences distort the process of belief formation.
            39
             Within this general scheme, the agent’s morality is one among the relevant preferences capable of orienting her reasoning, leading to a motivated 
            
              moral
            
             reasoning.
            40
             As in the case of Haidt's intuitionism, in the case of motivated reasoning, the agent operates in good faith under “the illusion of objectivity”, to use the expression employed by psychologists.
            41
             One of the differences with Haidt’s account that is sometimes emphasized in studies about motivated reasoning, relates to the limits of the agent's ability to form credible justifications for the conclusions she wishes to reach.
            42
          

          
             
            Through the idea of layered morality, we can imagine unconscious morality as a distorting factor. More specifically we can imagine an internal conflict within the agent between her unconscious morality and her conscious morality (or her non-moral conscious ends) in which the unconscious morality will be a source of mental contamination: moral contamination. That said, for the agent's morality to be a specific problem for the exclusionary model, we have to imagine that the agent recognizes that she is faced with an exclusion task that she is motivated to complete, where this task is in relevant cases doomed to failure. In other words:
          

          
            
              Moral failure 
            
            — (i) The agent’s morality is a distorting factor; (ii) the agent is somehow aware that the issue she is judging triggers her morality; (iii) the agent is honestly motivated to neutralize her distorting morality; (iv) the agent believes that she is successfully neutralizing it; (v) but the truth is that the distorting morality is affecting the agent’s judgment; (vi) in defending her decision the agent puts forward arguments, but the arguments are a form of ex post rationalization. 
          

          
             
            The Moral Failure scheme challenges the exclusionary model, and is based on the idea of morality as a distorting factor, an idea developed – as we have seen – by different psychological traditions. Still, there may be relevant differences between the Moral Failure scheme and those theories about practical reasoning. So, it is relevant to see how these theories pose a threat to the exclusionary model. In this work I will limit the analysis to the comparison between moral contamination and Haidt’s view, focusing on the relevance and awareness elements.
          

          
             
            Starting from the relevance element, a direct challenge to the exclusionary model, as we said, would require proof that people are unable to exclude what they believe to be reasons. The relevant question is then whether in Haidt’s studies about moral judgment the agent’s moral foundations are always a source of reason for action from her point of view. The answer may seem positive, since morality is, one might say, the source of reasons for action 
            
              par excellence
            
            . But, as we already know, when we speak of “morality,” adopting the approach of psychologists such as Haidt, we mean “morality” in a very broad sense — a layered morality — such that it is not true that all facts to which the agent's “morality” is receptive are reasons for action from the agent's point of view. And when Haidt speaks of “morality” as a distortive factor, he is referring to that part of an agent’s unconscious morality that is sensitive to facts that are not practical reasons. The fact that, for example, incest elicits a reaction of disgust is not a reason to condemn incest for Haidt's liberal agent.
          

          
             
            To challenge the exclusionary model, we can dispense of the relevance element, as long as we have the awareness element. But here there is another problem: Haidt's theory of moral judgment is grounded precisely on the rejection of the awareness element. Indeed, Haidt hypothesizes that moral judgment is the result of intuition, which is equivalent to saying that the agent's moral foundations act unconsciously. It is significant in this regard that Haidt points to intuition and not emotion as the causal factor of judgment precisely because he wants to emphasize how often the mechanism that causes moral judgment is not perceived by the agent.
            
              43
            
             Our morality would catch us off guard, and there would be no moment when we conceive of our task as an exclusion task.
          

          
             
            Whether moral contamination is a problem for the exclusionary model depends on how frequently the Moral Failure scheme is realized as an alternative to the scheme prefigured by Haidt. This is a question that cannot be resolved at the speculative level but would require experimental confirmation. However, some considerations can still be offered in this regard.
          

          
             
            The crucial question is whether it is really plausible that most people who find themselves in one of the situations devised by Haidt (situations in which they are offended by a harmless conduct in a social context in which moral condemnation is limited to harmful actions) actually have no inkling that the action is stimulating their moral emotions. While it seems plausible to imagine that the influence of random numbers in anchoring operates entirely outside of our awareness, it does not seem equally plausible that the agent is completely unaware that the incest story is provoking an aversive emotional reaction. It is plausible that the agent often understands that she is disgusted by certain conduct, but at the same time believes that she is neutralizing the impact of disgust on her judgment, and so acting on the basis of undefeated reasons only (those stemming from the harm principle).
          

          
             
            Relevantly, this eventuality should not be hard to accommodate in Haidt's model. Haidt's most important thesis concerns the confabulatory character of moral reasoning, whereby reasoning does not precede but follows moral judgment. This powerful conclusion is compatible with the Moral Failure scheme: moral reasoning remains confabulatory both in the case where it follows an intuitive judgment, and in the case where it follows a judgment that the agent mistakenly believes she has reached by neutralizing some of her emotions. The mental contamination perspective can be integrated into Haidt's theory, weakening its premises so as to strengthen its conclusions.
          

          
             
            Before continuing, it is important to make a concluding remark for this section. In this section I have argued that morality might be a problem for the exclusionary model. It may seem that some sort of trickery is hidden in my argument. It may seem that I am saying that we can do without the relevance element because of the awareness element, and then that we can do without the awareness element because of the relevance element. But I do not think that there is such a flaw. And it is here that the idea of a quasi-reason becomes crucial. It is plausible that people, unlike in the case of anchoring with random numbers, realize that some facts (like matters of sex, race, religion, or physical appearance), although irrelevant to the specific task, are generally salient and capable of triggering some unwanted reaction. This ambiguous relevance may lead people to be aware of the danger inherent in the information they have encountered, and so people’s susceptibility to quasi-reasons can be a threat for the exclusionary model of reasons even though quasi-reasons are not reasons, and even though awareness about the exclusion task has not been raised through specific warnings or other measures. 
          

          
             
            Be that as it may, even if studies on practical judgment like Haidt’s were unable to challenge the exclusionary model as long as we remain within pure moral reflection,
            44
             because we believe that in this context the agent is not sufficiently aware that she is faced with an exclusionary task, or because the excluded considerations are not reasons, a more convincing attack on the exclusionary model can be made once we move to the legal realm. In fact, the law and legal culture often explicitly require the agent, when applying the law, to exclude certain considerations that might seem relevant from a practical point of view.
            45
             
          

          6 Legal contamination

          
             
            As was mentioned in the opening section, the notion of exclusionary reasons is central for understanding the authority of law. A crucial aspect of the ideal of Rule of Law is that, in Fuller’s words, there must be a sort of “congruence between official action and the law”, or, following Bruno Celano’s analysis, that the law in some sense 
            
              predetermines 
            
            the decision to be taken in a particular case.
            46
             For Raz “what the doctrine [of the rule of law] requires is the 
            
              subjection
            
             of particular laws to general, open, and stable ones”.
            47
             The basic problem — inherited from the previous discussion — is whether the agent is capable of neutralising her own morality in order to be able to correctly apply the authoritative directive, or whether morality contaminates the application of the law. The scheme of the moral contamination of law, which for simplicity's sake I will call “legal contamination”, can be summarised as follows:
          

          
            
              Legal failure 
            
            — (i) The agent’s morality is a distorting factor for the correct application of the rule; (ii) the agent is aware that her distorting morality has been triggered; (iii) the agent is honestly motivated to neutralize her distorting morality; (iv) the agent believes that she is successfully neutralizing it; (v) but the truth is that her distorting morality is still influencing the agent’s application of the rule; (vi) in defending her application of the rule, the agent puts forward arguments, but the arguments are a form of ex post rationalization. 
          

          
             
            The scheme seems to contrast moral reasons and legal reasons, i.e., the reasons for following the authoritative rule. This approach would contradict the spirit of Raz's theory of authority. For Raz there is a continuity between jurisprudence and moral theory, and the reasons to follow the authoritative directive (instead of acting on the balance of background reasons) are moral reasons too:
            48
             the conflict between morality and authority must therefore be represented as a conflict between morality and morality. 
          

          
             
            One way to understand this conflict is the idea of a layered morality — introduced in the previous section. But the notion of layered morality requires here further elaboration. While in Haidt the idea of layered morality evokes the distinction between intuition and reasoning, in Raz's theory it points to the distinction between first-order reasons and second-order reasons. Morality is layered in both theories but each of them is focused on different layers. Still, their respective analysis may be fruitfully integrated. 
          

          
             
            We can distinguish three levels of morality. First, there is the unconscious morality that is at odds with the moral principles consciously held by the subject. In Haidt’s analysis, the moral foundation of sanctity and degradation would play this role in many peoples’ minds. Second, there is the conscious morality that concerns the background reasons. We are in this sphere when we try to do the right thing by balancing the various background reasons. Finally, there is our conscious morality, which recognises the existence of authority and exclusionary reasons. The transition from the second to the third morality is marked by the advent of epistemological and coordination problems, it is fuelled by the dangers of a homemade decision-making process of weighing reasons.
            49
             Once authorities are recognized, the second morality is, from the point of view of the obedient agent, phenomenologically a kind of “shadow cabinet”: although we know that rules are fundamental and must be obeyed, we often simulate what we would have more reason to do in a world in which there were no legitimate authorities. According to Raz, this simulation — the installation of the shadow cabine is not precluded by the presence of legitimate authority, and this is why authorities do not require us to surrender our judgement. Having said this, in what follows, for expository convenience, the contrast between the first two moralities and the third morality will often be rendered as the contrast between morality (conscious or unconscious) and the law.
             
          

          
             
            But before moving on, it must be noted that while the role of the first and third type of morality is univocal, the role of the second is rather ambivalent. The first type of morality may be source of moral contamination, the third morality plays the role of the control system, but the second type of morality for its part can play both roles, sometimes contaminating the decision, sometimes limiting the contamination coming from the first morality.
          

          
             
            Two different scenarios illustrate the ambivalent character of the middle-level morality. In the simplest scenario the agent’s conscious morality considers a fact F1, for example, the belonging to a discriminated minority, as a reason for action A, for example, the granting of some social security benefit. But the agent, as a good citizen or public official, believes she has to abide by legal rules that exclude F1 as a reason for A. In this case, if the agent is driven by her conscious morality, unknowingly or otherwise unintentionally, we would say that she followed her morality rather than authoritative law. 
            
              Ex post
            
             rationalization — about the fact that there are reasons for A — would manifest at the level of legal reasoning only, not also at the level of moral reasoning.
          

          
             
            Additionally, we may imagine a subject who is sensitive to a certain moral foundation to the extent that she believes that fact F2, for example, citizenship, is a reason for A, and who not only adopts the legal rule excluding F2 as a reason for A, but also a conscious moral stance that already excludes F2 as a reason for A. In this case we have two constraints and a source of contamination: the moral foundation may violate the moral constraint and be blocked by legal rules. The Rule of Law would help people following their reflective morality against their unconscious morality, but the moral foundation may violate both constraints. This time the agent hasn’t followed her conscious morality instead of the law, rather, the agent’s actions have been driven by her unconscious morality instead of by the law and by her conscious morality. 
            
              Ex post
            
             rationalization would manifest both at the level of legal and at the level of moral reasoning.
          

          
             
            Let us then look at two experiments that show that agents are unable to exclude reasons that they believe to be morally relevant or that otherwise stimulate their unconscious morality, when they have to apply legal rules. These two experiments have been chosen because the legal provision or the design of the experiment draw the agent’s attention to the exclusion task. To be clear, according to the Razian model, authoritative directives in general are reasons to perform an exclusion task. Still, if we want to prove that people are unable to perform the exclusion task, it is better to focus on cases where the exclusion task is salient because of the peculiarity of the rule involved or it has been rendered salient artificially through the experimental design. This way we can overcome some of the doubts raised at the end of the previous section. Additionally, for the experiments to pose a challenge to the exclusionary model it must be clear not only that the agent was aware of the exclusion task but also that she was motivated to perform it. As we shall see, while the awareness requirement is easy to meet, this is not the case for the element of motivation. 
          

          
             
            In the first experiment, Wistrich, Guthrie, and Rachlinski wanted to test the efficacy of a “rape-shield” statute, in the deliberative process of real judges. The rape-shield statute is an exclusionary rule that limits the admissibility of information on the chastity and sexual history of the persons involved in the case.
            50
             The purpose of this provision mixes both extra-epistemic and epistemic concerns. On the one hand, the law wanted to avoid hostile examinations of the alleged victim by the defendant's lawyer. On the other hand, there are epistemic concerns about the admissibility of evidence concerning sexual history. Details of sexual history may be totally irrelevant, or they may be relevant, but in a very uncertain sense. According to some, for instance, promiscuous sexual conduct may suggest that the sexual intercourse was consensual; according to others, promiscuous sexual conduct is a favourable condition for the credibility of a rape report: sexually experienced persons may be more credible, since, in their long history of sexual intercourse, they have not falsely accused their partners of rape.
            51
          

          
             
            The story depicted in the plot of the experiment is that of a college student who is accused of having sexually assaulted a fellow student during a fraternity party. The complainant had been seen speaking with the accused male at the party before they were seen moving into a room together: apparently the girl was drunk and the boy was helping her walk. The complainant admitted to having had sexual intercourse with the defendant but denied having given consent. Evidence indicates that she immediately contacted the police after the event and that bruises consistent with a sexual assault were found on her body.
            52
             Judges are asked whether they would convict the accused for sexual assault. But there is a crucial additional detail to take into consideration. In the suppression group, the experimenters added another piece of information. The defendant’s attorney tried to introduce the following evidence:
          

          
            In his defense, Mr. Geiger is trying to introduce testimony from five other students, 3 male and 2 female, that Ms. Smith had a well-deserved reputation for being sexually promiscuous. This includes one of Ms. Smith’s best friends who will testify that before Ms. Smith met her fiancé, she “had trouble remembering what fraternity house she woke up in each Sunday morning.” Another witness, a former roommate of Ms. Smith will assert that Ms. Smith “liked to loosen her inhibitions with a few beers too many and then have rough sex with the first guy she saw”. (Wistrich, Guthrie, Rachlinski 2005: 1301)

          

          
             
            It was also added that “the prosecution has moved to exclude such evidence on the ground that it violates Arizona’s ‘Rape Shield’ statute . . . which forbids the introduction of evidence concerning a victim’s ‘chastity’ or ‘reputation for chastity’ in cases involving sexual assault”.
            53
             The judges were then asked whether the information should have been excluded — as requested by the prosecutor — or admitted.
          

          
             
            We have three groups of judges to compare. Those in the control condition who never heard the testimony and knew nothing about the sexual history of the alleged victim; those who heard it and found it inadmissible; and those who heard the testimony and admitted it. The interesting result is that while the conviction rate was almost 50% among judges who were not exposed to the testimony, this rate was only 20% among those who heard the testimony but suppressed it. Statistically speaking, there was no difference with judges who read the testimony and admitted it: “In effect, it made no difference whether the judges who read the inadmissible evidence excluded or admitted it; regardless of their rulings, they relied on it”.
            54
             
          

          
             
            At first sight the experiment seems to be a promising way of scaling down the advantage of the exclusion model over the weighing model. The way the experiment is designed seems to give an evocative representation of how subjects would behave if, on one hand, they acted on the basis of the balancing of background reasons or on the basis of the weighing model,
            55
             or, on the other hand, if they acted on the basis of the exclusionary model.
          

          
             
            The performance of the control group indicates that people who are unaware of the additional testimonies tend to condemn the college student. In contrast, the performance of the judges in the experimental group who admitted the testimonies indicates that people aware of this information tend to acquit. These performances can be seen as a representation of the balancing of background reasons as a decision-making procedure. A “representation”, not a proof of the adoption: for all we know, the judges who admitted the evidence could have adopted the exclusionary model, while believing that the law did not require them to exclude the evidence (law is indeterminate, and must be interpreted). But in this case, since they believed that the exclusionary model did not require them to perform an exclusion task, they also relied on the balancing of background reasons. Therefore, we can say that, in this case, people who follow the background reasons tend to acquit. 
          

          
             
            And finally, we have the performance of the judges who knew the testimonies and declared them inadmissible. These judges apparently believed they were facing an exclusion task, and then their performance can be seen as a representation of the exclusionary model. The performance of the exclusion task should lead to the same result reached by the control group, instead it leads to the same result as the people who balanced the background reasons. 
          

          
             
            It seems that for many of the judges who excluded the evidence and convicted the defendant, the evidence unconsciously influenced their judgement. This would be a case where professionals – trained to apply the law – recognise that the law requires them to exclude certain information, are motivated to do so and believe they are fulfilling their duty, while they are disapplying the law: unintentional disobedience. 
            If people are unable to perform the exclusion task when aware of it and motivated to do so, the advantage of the exclusionary model over the weighing model is diminished. This possibility deserves attention.
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            As far as the relevance element is concerned, we do not know how many of the judges who acquitted after having declared the testimony inadmissible considered that it would be right — in a world without exclusionary reasons — to admit the testimony. That is, whether for them the testimony was a reason or a quasi-reason. It may be psychologically interesting to know whether the source of legal contamination is the conscious or the unconscious morality of the judge. In any case, this uncertainty doesn’t diminish the challenge for the exclusionary model.
          

          
             
            The strength of this experiment lies in the fact that some participants who apparently failed the exclusion task were fully aware that they were involved in an exclusion task, although we cannot be sure how aware they were of the biasing character of the information. The behaviour of judges who admitted evidence may be interesting from the point of view of criminal law. But what is interesting from a psychological point of view is the behaviour of those judges who excluded the evidence but behaved like those who admitted it. At least these judges believed that the law required them to exclude certain information. And provided that the awareness element is clearly present in the experiment, the possible lack of the relevance of the information does not weaken the critique of the exclusionary model so much as it strengthens it: if they are not able to exclude irrelevant elements 
            
              a fortiori
            
             they will not be able to exclude what for them are reasons for action. Moreover, it is legitimate to imagine that even for those who consider testimony irrelevant already on the moral level, testimony appears as something of practical relevance, certainly more so than random numbers in anchoring (a quasi-reason). This makes it easier to assume that many judges not only considered the information inadmissible, but some also had an awareness of its biasing character. 
          

          
             
            What is missing is clear proof of the motivation to follow the exclusionary model rather than the weighing model or the simple balancing of background reasons. The fact that judges recognized that they are faced with an exclusion task and that they declared to have fulfilled the task, while we know they didn’t, is consistent both with the thesis that they have been unconsciously conditioned by the information, and with the thesis that they intentionally opted for balancing the reasons. In one case we are in front of a failure to follow the exclusionary model, in the other, it is the case that judges opted for weighing (what they believed to be) the background reasons, or for the weighing model properly called (background reasons + authority of law as first order reasons). This possibility is open, but taking it seriously is tantamount to saying that the experiment is completely unable to demonstrate anything particularly psychologically relevant.
            57
             If we consider the experiment relevant — until someone proves the contrary — then we must consider it as a proof of a “failure to deliberately disregard relevant information”, that is a failure of the exclusionary model. 
          

          
             
            The previous discussion illustrates how experimental results can undermine confidence in the exclusionary model to counteract bias. In support of this conclusion, it is also interesting to analyse another experiment with a different structure.
          

          
             
            According to the harm principle applied to criminal law, only harmful conduct deserves to be sanctioned through criminal punishment. The hypothesis studied by the two authors of the experiment in question, Avani Metha Sood and John Darley, is that when people want to punish a certain behaviour that is not harmful and they are presented with a legal constraint reflecting the harm principle, they tend to perceive the behaviour as harmful, expanding their conception of harm — the plasticity of harm hypothesis. Again, the manipulation is not conscious. Rather, people genuinely believe that their judgements on concrete cases are an application of the harm principle, when instead their perception of harm is inadvertently influenced by their goals — the illusion of objectivity.
            58
             The experiment assumes, in other words, the occurrence of the previously mentioned phenomenon of motivated reasoning. 
          

          
             
            In the first phase of the experiment, a behaviour is identified that many people would like to criminalise even though they believe that this behaviour is harmless.
            59
             One of the conducts selected by the authors in this first phase of the experiment is “going naked to the supermarket”. Going to the supermarket naked is thus a conduct that leads people to infringe the harm principle because according to the harm principle only harmful conduct may be criminalized. 
          

          
             
            The second part of the experiment is aimed at stimulating a process of motivated reasoning and proving the “plasticity of harm hypothesis”.
            60
             People are divided into two groups, the experimental group and the control group. Both groups are presented with the story of the person going to the supermarket naked, but the experimental group is offered additional legally relevant information. They are told that “U.S. courts have decided that the government can impose a criminal penalty only upon conduct that is shown to cause harm”.
            61
             In essence, it is stated that the courts have ruled that criminal law must always respect the harm principle: “the necessity-of-harm constraint”. This is not necessarily realistic, but the authors of the study make sure that the people tested believe that this is a true principle established by U.S. courts. In addition, both groups are given a definition of “harm”, whereby “Harm, for these purposes, is defined as injury to a person or persons that can be clearly demonstrated. There could be types of conduct that are wrong, but do not cause harm”.
            62
             Both groups are then asked the following questions: (i) whether the government should repress the conduct under consideration through criminal law; (ii) whether the conduct caused a demonstrable harm; (iii) how harmful the conduct was.
          

          
             
            Well, if law had a causal impact on the decision, then (i) the rate of perceived harmfulness of the conduct should remain unchanged between the control and experimental group; and consequently (ii) the rate of criminalization of the conduct in the control group should plummet in the experimental group. Instead, the result of the experiment is that in the experimental group, the rate of criminalization stays constant even though people are subject to the necessity-of-harm constraint, and the number of harm reports more than doubled in the constraint condition as compared to the control condition.
            63
             By being subjected to an argumentative constraint, people perceive conduct as harmful and criminalize it on the basis of this perception. This should prove the hypothesis according to which people, without being aware of it, are able to manipulate their conception of harm to achieve the desired result.
            64
             We can say that law has a causal efficacy on people, but this efficacy does not concern the decision, which remains unchanged, as much as the reasoning that leads to the decision; reasoning that does not reflect the true reasons leading to the conviction and is therefore a form of 
            
              ex post
            
             rationalisation.
          

          
             
            In this case, according to the Razian framework, the ruling of U.S. courts is a first-order reason not to criminalise harmless conduct and a second-order reason excluding reasons for and against criminalization. The structure of the experiment ensures that people are aware of the exclusion task they are facing. People's attention is drawn to the exclusionary task twice: first when they are told about the ruling of U.S. courts and second when they are given a conceptual scheme according to which there are wrongs that are not harms. Moreover, in this case it is quite plausible that the element of relevance is also present. It is plausible that not only does going to the supermarket naked trigger one or many of the subjects’ moral foundations, but also their conscious moral values, as was demonstrated through the first phase of the experiment in which the authors found conduct that for many deserves criminal punishment even if it is not harmful. Finally, it must be remarked that in this experiment the authors also attempted to prove the element of motivation, by proving that the subject responded “under the illusion of objectivity”.
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            On these grounds, the experiment questions the advantages of the exclusionary model over the weighing model. Thanks to the responses recorded in the first phase of the experiment, we know that for many people the result of the balancing of the underlying reasons is that the naked person should be punished through criminal law. In contrast the responses of the people in the constraint condition should represent the application of the exclusionary model. According to this model, the naked person's behaviour should not be criminally punished,
            66
             yet, on the face of it, it appears that well-motivated persons, aware of the task of exclusion, are unable to neutralise their moral deliberation. 
          

          7 Doubts and conclusions

          
             
            
              If 
            
            the experiments seen in the previous section prove the experimenters’ hypothesis, then we have reason to believe that there is such a thing as involuntary disobedience to law. As Sood nicely puts it, elaborating on a position expressed by Robert Cover, a judge who is caught between law and morality seems to have only four options: to apply the law against morality; to follow morality rather than the law; to resign; and to cheat, that is to resolve the conflict between law and morality by resorting to an interpretation of the law she does not believe. To these options, Sood notes, we must add a fifth in which “
            judges may unintentionally construe facts and apply law in a way that preserves the appearance — not only to others but also to themselves — of conforming to both the legal doctrine and their own intuitions about justice”.
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            I argued that the exclusionary model may be challenged by the phenomenon of unintentional disobedience, pointing to a general psychological explanation, source confusion, and to examples of experiments that can be used to assess the magnitude of this phenomenon. Again, the fact that the exclusionary model suffers from its own problems related to people's inability to complete an exclusionary task does not mean that the weighing model is preferable. Even if limited to the goal of limiting bias, the exclusionary model might still outperform the weighing model. However, we may have reason to believe that the exclusionary model is far from satisfactory, and that we should prefer a different model, e.g., something along the lines of Gur's dispositional model, according to which law meeting certain requirements gives agents reasons to cultivate a law-abiding disposition; a model that does not rely on mental performance of dubious effectiveness. Once in focus, this conclusion must be subjected to critical examination.
          

          
             
            First of all, it must be said that Wistrich, Guthrie, and Rachlinski themselves, in the study reported above, note how in several cases — especially those involving rights protected by the U.S. Constitution — judges effectively neutralise the impact of inadmissible information on their reasoning.
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             The extent of the failure of the exclusion task is therefore still to be explored.
          

          
             
            Second, it should be noted — for the moment only 
            
              en passant
            
             — that the category of involuntary disobedience resolutely clashes with a certain way of understanding the law. On some views, legal provisions are indeterminate: “Judging requires applying loosely defined concepts or broad standards to a concrete case, tailored to its circumstances through interpretation”.
            69
             Raz’s exclusionary model often seems tailored to cases that do not raise great interpretative problems. If we take into account legal indeterminacy and interpretative problems, it is no longer obvious on what basis it is possible to censure the application of the rape-shield statute or the manipulation of the harm principle as cases of involuntary disobedience to law. Consider, in the experiment about the harm principle, the thesis according to which when people criminalize the conduct of going naked to the supermarket they are manipulating the concept of harm. Against this idea someone may retort by observing that reasonable people may interpret this conduct as a source of harms, because, for example, “children may see it and this will hurt them”, or “this is offensive behaviour, and offensive behaviour is harmful” or “such behaviour may stir people’s sexual desires in a way that could cause harm”. This does not mean that the authors of these studies have neglected the entire issue outright. In the experiment about the manipulation of the harm principle the first part of the experiment is concerned about the individuation of a conduct that people 
            
              spontaneously 
            
            take to be harmless. This part aims precisely to counter the objection according to which people simply disagree about what conduct is harmful. Thanks to this part of the experiment, it is plausible to believe that people formulated an exclusion task and then failed to perform it. Still, it remains possible that going to the supermarket naked may be sensibly interpreted as harmful conduct because children may be hurt, because offensive behaviour may be harmful, and so on. How exactly the experimental results in favour of unintentional disobedience can be reconciled with the idea of legal indeterminacy and the problem of interpretation is something that requires further elaboration.
            70
          

          
             
            However, even with these limitations, this paper develops the integration process between Raz's theory of authority and cognitive science studies. In this regard, it should be mentioned that Gur's analysis of biases is not limited to the weighing model. He believes that the exclusionary model also fails to counteract biases to a successful degree. For my analysis to contribute to the debate I must explain where the problem of mental contamination differs from Gur’s critique of the exclusionary model. Gur’s general idea is that the exclusionary model “
            better enables law to counteract those biases than the weighing model does, since the latter, unlike the former, invariably requires subjects to act through all-things-considered balancing exercises”.
            71
             The reason why Gur believes that the exclusionary model doesn’t counteract biases to a successful degree revolves around the 
            
              piecemeal
            
             structure of Raz’s theory of authority, which is derived by the so called “normal justification thesis”, according to which 
          

          
            the normal way to establish that a person has authority over another person involves showing that the alleged subject is likely better to comply with reasons which apply to him (other than the alleged authoritative directives) if he accepts the directives of the alleged authority as authoritatively binding and tries to follow them, rather than by trying to follow the reasons which apply to him directly. (Raz, 1986: 53)

          

          
             
            This means that to test whether one person has authority over another we need to test the advantage of obedience on an individual basis and in a domain-specific manner. Following this idea, for example, the expert pharmacologist is not subject to the authority of laws about the safety of drugs. But, as Gur notes, if the scope of legitimate authorities is so patchy, people willing to follow the exclusionary model are asked to act “under unfavourable conditions that involve potential exposures to biases”.
            72
             First, their assessment of superiority over the person claiming authority is subject to bias, as is their balancing of reasons. Second, even in the cases in which the subject is really superior as a matter of expertise than the person claiming authority, she will be affected by other biases not linked to epistemic superiority — biases that have “little to do with the lack of information”.
            73
             
          

          
             
            Gur’s critique revolves around a peculiarity of Raz’s theory of authority — the piecemeal character of authority — whereas the critique offered in this article challenges the exclusionary model in general. While the problem Gur stresses is that there will be too many occasions in which people will decline to accept that they have reasons to perform an exclusion task, mine is that there will be too many occasions in which people who are motivated to perform the exclusion task will fail to do so successfully. 
          

          
             
            Even more generally, we may distinguish three cases in which biases lead to wrongful disobedience in the context of the exclusionary model. 
          

          
            (1) Facing an unsettling order, the agent is driven — contrary to reasons — to believe that the superior lacks authority.
          

          
            (2) Facing an unsettling order, the agent is driven — contrary to reasons — to believe that there are reasons against the order that are outside the scope of exclusion of the authoritative directive (this is the case Gur analysed).
          

          
             
            Besides these two cases of disobedience contrary to reasons, we may add a third case featuring mental contamination:
          

          
            (3) Facing an unsettling order, the agent is driven — contrary to reasons — to interpret the order in a non-unsettling way. 
          

          
             
            The difference between this case and the other two is that, while in the others the agent is aware she is not obeying the superior (though she believes she is responding to reasons), in this last case the agent mistakenly believes she is obeying to the superior. This is the case of involuntary disobedience, the case in which the subject believes that she must compartmentalize her thoughts — severing morality form legality, in the sense specified above — and she is motivated to do so, but the compartmentalization fails. 
          

          
             
            Finally, I would like to draw attention to an answer or, perhaps better, a possibility of metamorphosis that remains open for the exclusionary model. As mentioned above, Raz’s said that 
            “possibly it
            
               [reflection on the merits of actions] 
            
            could be prohibited by a special directive to that effect.”
            74
             Studies on mental contamination show that we are sometimes unable to counter biases despite our awareness and motivation. If so, our mental power to exclude (what we regard as) first-order reasons defeated by exclusionary reasons is fallible. So, how can we counter biases more efficiently? There are several possibilities, like the cultivation of the disposition to obey the law (this is the core idea of Gur’s dispositional model
            75
            ), or investments in choice architecture
            76
             leading to a real compartmentalization of information (measures that are already common in the adversarial system in criminal law). To provisionally summarize all these measures under one label, we may say that a possible solution to the problem of mental contamination is to exploit 
            
              pre-commitment strategies
            
            , which in Elster’s terms may be defined as any decision adopted at time T1 that increases the probability that one will carry out another decision at time T2.
            77
          

          
             
            That said, we can conceive of a version of the exclusionary model that is not reduced to the exclusion task through mind control, but that incorporates pre-commitment strategies. An open question that deserves further investigation is the extent of this metamorphosis, which may not only affect the decision-making strategy required by the model but go deep into its very nature.
          

          
             
            A distinction can be made between models about practical reasons and models about practical reasoning.
            78
             The former are concerned with answering questions about what reasons for action exist and how they interact; the latter are concerned with prescribing decision-making processes. As far as we interpret the exclusionary model as prescribing a specific mental performance — the exclusion task — we see it as a model about practical reasoning. But it would cease to be a model of practical reasoning and become a theory of practical reasons if we took the model as the assertion that there are sometimes reasons not to act on certain reasons, without any specific commitment to a specific decision-making process to arrive at the correct practical solution. A theory which, in other words, indicates just the goal of the exclusion of reasons, legitimising a wide variety of strategies that could lead to this result. 
          

          
             
            This is not the context in which it is possible to address the issue of which understanding of the exclusionary model is better, or in general, the respective advantages of each interpretation of it. It must be said as a conclusion that this is not merely a philological question about Raz's thought, which already is of interest on its own anyway. Precisely because Raz laid the foundations for a wide-ranging debate on the authority of law, it should come as no surprise that the concepts he introduced could be used to elaborate problems other than those strictly addressed in the corpus of his work.
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            1
            Raz 1999 [1975]: 36.
          

          
            2
            Raz 1999 [1975]: 39.
          

          
            3
            Raz 1999 [1975]: 191; for the expression “pre-emptive reasons” see Raz 1985: 42, 46; cfr. Gur 2018: 13, and Moore 1989: 853. 
          

          
            4
            Gur 2018: 16. 
          

          
            5
            Raz 1986: 53.
          

          
            6
            Raz 1986: 61-62. 
          

          
            7
            On the assumption that the actual location of the threat is one of the reasons inside the scope of the exclusion. This may be disputed, but these disagreements are immaterial for the present discussion. 
          

          
            8
            Raz 1999 [1975]: 38. 
          

          
            9
            This way of referring to Raz’s theory of authority has been introduced by Vassiliou 2022: 843. 
          

          
            10
            Gur 2018: 15 and the literature cited; see also Hurd 1991: 1641 ff.; and Schauer’s rule-sensitive particularism (Schauer 1991: 97).
          

          
            11
            This idea in the Italian context has been illustrated by Bobbio 1984: 157 ff.; and more recently by Celano 2021: 109-116. 
          

          
            12
            I am not suggesting that the struggle against biases was central in Raz’s theory. Raz argued that the basic argument in favour of authority lies in the need to overcome epistemic deficiencies due to lack of expertise and to solve coordination problems (Raz 1999 [1975]: 195; Gur 2018: 101). It is also true that Raz is not unaware of the problem of bias, since he mentions it among the five most common reasons to establish the authority of states (Raz 1986: 75; for other comments on the problem of biases see also Raz 1989: 1192). In general, I believe that even though Raz’s reflections did not focus on the problem of biases — probably for historical reasons — but on other human limitations, today the problem of biases cannot but be considered as an important foundation of the exclusionary model, without betraying the spirit of Raz’s work. 
          

          
            13
            Gur has also analysed the problem of biases in relation to the exclusionary reason model (see Gur 2018: 127-130). We will return to this point later.
          

          
            14
            According to this analysis the exclusionary model is a normative model about the type of reasons we have. Doubts may be raised about this understanding of Raz’s theory. There are passages in which Raz clearly states that he is interested primarily in the conceptual analysis of reasons rather than on the development of a substantive account (see Raz 1999 [1975]: 10). Still, Raz is also defending the idea that someone is a legitimate authority when she is able to direct people’s behaviour to conform better with reasons (Raz 1986: 53 ff.), that is, he is defending the idea of authority against the challenge of philosophical anarchism, a form of error-theory of the duties to obey (see Shapiro 2002: 384-393, 408). In this context he argues that only if we adopt the exclusionary model the authority will be able to perform its service, and this means that there are circumstances in which exclusionary reasons exist (they are valid) (Raz 1999 [1975]: 195), a claim that cannot be established by only saying that we have the concept of exclusionary reason (see Gur 2018: 98). I find no contradiction in this project. On one hand, Raz believes that only if authoritative directives are exclusionary reasons, will obedient people succeed in conforming better to reasons (Raz 1986: 61). So, authoritative directives 
            
              ought 
            
            to
            
               
            
            be treated as exclusionary reasons. On the other hand, treating authoritative directives as exclusionary reasons reflects – for Raz – our common way to see authority, the phenomenology of authority. In this sense Raz’s view is a form of conservatism: we have certain practices, certain concepts, certain experiences regarding authority, and it can be demonstrated that at least in principle these practices, concepts, and experiences are not irrational (it may happen that someone has legitimate authority giving us exclusionary reasons). Note that Raz explicitly states that the service conception is a normative model and dispels doubt about the confusion between conceptual analysis and normative arguments that supposedly plague his system (Raz 1986: 63). In his book Gur (2018) draws attention to both aspects of Raz’s theory. Raz’s conceptual aim is discussed in chapter V and turned into a phenomenological argument against the weighing model; while Raz’s normative stance, according to which we ought to treat authoritative directives as exclusionary reasons to make them fulfil their function, is discussed in chapter VI. 
          

          
            15
            See, also, Raz 2009a [1978]: 25-27. The position according to which obedience doesn’t imply surrender of judgment is contrasted by Raz with Hart’s view (Hart 1982: 253). 
          

          
            16
            I borrow this expression from Rachlinski & Wistrich 2017: 94.
          

          
            17
            A clarification might be helpful to avoid some misunderstandings. According to Raz's preferred approach, reasons are facts and not mental states (for a critical analysis, see Celano 2003). The failure of the exclusion task is the failure to neutralise mental states. There would seem to be an inconsistency between Raz's approach and the one proposed here. However, it is clear — first for Raz — that for reasons for action to guide conduct, they must be embedded in some mental state (Raz 1975: 17). We can only exclude reasons that are facts if we are able to exclude our mental states — appropriate or not — about these facts. Thus, the inability to neutralise the influence of certain mental states implies the failure of the exclusionary model. 
          

          
            18
            Danzinger, Levav & Avnaim-Pesso 2011. 
          

          
            19
            In general, see Kahneman & Tversky 1974. 
          

          
            20
            Wistrich & Rachlinski 2017: 94.
          

          
            21
            I.e. our ability to exclude what we take to be a reason (see footnote 17). 
          

          
            22
            Again, for “information that is reason” I mean “information that the agent takes to be a reason”, since even though reasons are facts, only beliefs and proattitudes about reasons for action are factors in the decision-making process. 
          

          
            23
            Therefore, the idea of quasi-reasons should not be confused with 
            
              prima facie
            
             reasons.
          

          
            24
            The above applies in relation to the agent's point of view, which is what is of interest here. From the external point of view, the distinction between quasi-reasons and non-reasons may be useful to isolate cases where it is reasonable to be in doubt as to whether something was a reason for the agent or not, from cases where the doubt is not legitimate. It is indeed unlikely for an agent to think that random numbers are a reason to impose one punishment rather than another, but not so unlikely for him to think that his boss's aggressiveness is a reason to react.
          

          
            25
            See the title of Part B – “Anchoring, Contamination, and Compatibility” – of Gilovich, Griffin & Kahneman 2002, in particular Gilbert 2002 and Wilson, Brekke & Centerbar 2002.
          

          
            26
            Wilson & Brekke 1994: 128-130, 131-133. I will not try to establish here whether the problem for the exclusion task is more related to a failure to detect the direction and magnitude of the bias or to have mental control over our responses. 
          

          
            27
            See Gilbert 2002: 180; Wistrich, Guthrie & Rachlinski 2005: 1264. 
          

          
            28
            Damaška 2003.
          

          
            29
            Golding & Hauselt 1994. 
          

          
            30
            See generally Ross, Lepper & Hubbard 1975. 
          

          
            31
            It is possible that in Raz's theory it would be more appropriate to say that reason has been 
            
              cancelled
            
             rather than excluded. I do not attempt to develop this idea here, because in any case there is no reason to imagine that we have two distinct mental powers, one to exclude and one to cancel. So, for the purposes of this paper, I will ignore this distinction. For the notion of cancelling reason see Raz 1999 [1975]: 27. 
          

          
            32
            The expression “layered morality” is not taken from Haidt's theory, but I am convinced that it is useful in conveying the image of morality having a conscious and an unconscious component.
          

          
            33
            Haidt & Bjorklund 2008: 203. Haidt will distinguish later the fairness foundation and the liberty/oppression foundation (see Haidt 2012: ch. VIII). 
          

          
            34
            Haidt 2012: ch. VII. 
          

          
            35
            See Haidt 2001, and Haidt 2012: ch. II. 
          

          
            36
            This aspect is discussed at length in Rocché & Ubertone 2024: par. 2. 
          

          
            37
            See in particular Haidt & Hersh 2001. 
          

          
            38
            “Why 
            
              Good
            
             People Are Divided by Politics and Religion” (italics added): This is the telling sub-title of Haidt’s most famous book. 
          

          
            39
            Kunda 1990: 480, 482 ff.
             According to Kunda’s framework the phenomenon we are considering is the “directional version” of motivated reasoning. See also Strohmeier 
            &
             De Jong 2023:228.
          

          
            40
            Ditto, Pizarro &Tannenbaum 2009. 
          

          
            41
            Kunda 1990: 483; see for the introduction of the expression 
            Pyszczynski 
            &
             Greenberg 1987.
          

          
            42
            Sood & Darley 2012: 1322; but the closeness between the two models is emphasized by 
            Ditto, Pizarro & Tannenbaum 2009:
             313 (“From an intuitionist perspective, moral reasoning is, fundamentally, motivated reasoning”).
          

          
            43
            “Moral emotions are one type of moral intuition, but most moral intuition are more subtle; they don’t rise to the level of emotions (…) 
            
              Intuition 
            
            is the best word to describe the dozens or hundreds of rapid, effortless moral judgments and decisions that we all make every day. Only few of these intuitions come to us embedded in full-blown emotions” (Haidt 2012: 53). 
          

          
            44
            Our personal assessment of background reasons: solitary moral reflection; or moral reflection in a social context, which is not institutionalized. 
          

          
            45
            See for example Schauer 2004; and Maroney 2011. 
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            Fuller 1964: 81; Celano 2023: 214. 
          

          
            47
            Raz 2009b [1977]: 213. 
          

          
            48
            See Moore 1989: 839 ff. As Moore notes, this continuity is one of the main differences between Raz's philosophical programme and Hart's effort to claim a space for legal obligation, making it independent of moral theory.
          

          
            49
            Respect for authorities is also one of Haidt’s six moral foundations, and in this sense it is a component of our unconscious morality, the first layer of morality. So why am I developing a third layer of morality based on authority? Sensibly, an anonymous referee pointed out this tension in my analysis. The reason is that authority is paradoxical, because, I argue, it sometimes triggers our intuitions in favour of certain actions and other times makes us do what we consider deeply counter-intuitive. An agent may find it intuitively appropriate to bend the knee in front of a person he recognizes to have authority. And the same agent may believe that she must obey repulsively counterintuitive orders from an authority. Both behaviours have to do with authority. The problem of the relationship between authority, intuitions, and counter-intuitiveness is intriguing and deserves a systematic analysis that cannot be done here. Still, two preliminarily points must be emphasized. First, Haidt’s moral foundations theory is related to the foundations of people’s 
            
              intuitive
            
             morality (Haidt & Bjorklund 2008: 203), and it is well suited to explain our intuitive judgments triggered by authority, but not the counter-intuitive judgments imposed by it. The agent who believes that she must bite the bullet because “orders are orders and should be obeyed even if wrong" is instead crucial in Raz’s theory (Raz 1999 [1975]: 38). And in fact — second issue — Raz’s service conception is not built on an innate appreciation of hierarchies, and can well be grounded just on the most liberal-progressive foundations like the care/harm foundation and the liberty/oppression foundation. So, at first glance there are two types of recognition of authority at play here, one intuitive — the Haidtian — the other cognitively costly — the Razian. 
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            Wistrich, Guthrie & Rachlinski 2005: 1298 ff.; s
            ee also 
            Wistrich & Rachlinski 2017: 95. 
          

          
            51
            Information about the sexual conduct is in my terminology an example of “quasi-reasons”. In this case mere fact that there is a debate about their relevance and the direction of their relevance shows that their perception is very different from that of random numbers. 
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            Wistrich & Rachlinski 2017: 95. 
          

          
            53
            Wistrich, Guthrie & Rachlinski 2005: 1301.
          

          
            54
            Wistrich & Rachlinski 2017: 95.
          

          
            55
            As we said in the first section, the weighing model does not entirely deprive authoritative directives of normative relevance, since it treats them as content-independent first-order reasons.
          

          
            56
            The rule on inadmissibility of evidence has a special feature in that the operation prescribed by the rule consists in depriving certain facts of normative relevance. In other words, we are not faced with a rule that is a first-order reason to do x and a second-order reason not to consider reasons not to do x (or to do x). A possible reconstruction of the structure of this norm in Razian terms is that it produces two exclusionary reasons. The first exclusionary reason is the reason for not weighing the pros and cons when it comes to deciding on the admission of a certain piece of evidence. The second exclusionary reason is the reason for not admitting certain evidence in the trial, a reason for not finding a certain person guilty or innocent for certain reasons. I have to thank Michele Ubertone for a clarifying discussion on this point. Another issue related to the peculiarity of this rule is that it may be a source of reasons for belief rather than of reasons for actions. I am indebted, this time, to Yahya Gülgeç for this observation. The discussion of the structure of such rules from the perspective of Raz's theory deserves attention, and it should be the subject of a separate work focusing on the different types of legal contamination. Suffice it to say that the particularity of this rule does not seem to invalidate the relevance of the experiment for the purpose of proving our inability to perform an exclusion task.
          

          
            57
            As an anonymous reviewer noted, caution is called for when referring to empirical data, since even important studies, like Danzinger’s study on hungry judges, have been questioned in terms of their empirical relevance (Glöckner 2016). Later, in addressing Bublitz’s research, I will dwell on another possible challenge, which is instead fully theoretical. 
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            Sood & Darley 2012: 1321. 
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            Sood & Darley 2012: 1325 ff. 
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            Sood & Darley 2012: 1328 ff.
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            Sood & Darley 2012: 1328.
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            Sood & Darley 2012: 1328.
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            Sood & Darley 2012: 1333.
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            Sood &Darley 2012: 1324 f.
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            See Sood & Darley 2012: 1342 ff.
          

          
            66
            “Why not?” someone might ask. Given the indeterminacy of legal concepts, a reasonable person may interpret the conduct harmful. But we must remember that the experimenters did not overlook this worry. This is why the authors selected through a preliminary empirical study, conduct that is not normally interpreted as harmful. 
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            Sood 2015: 1563 f.
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            Wistrich, Guthrie & Rachlinski 2005: 1259, 1322. 
          

          
            69
            Bublitz 2020: 15 f. 
          

          
            70
            According to Bublitz, legal errors must be divided between 
            
              explicit 
            
            errors, which can be found in the legal opinions laid down by the judges, and 
            
              imperceptible
            
             errors, which “cannot be extracted from records because they are not contained in them” (Bublitz 2020: 6 ff.). In this framework, some biases are a form of imperceptible errors, and a source of imperceptible errors is, of course, legal indeterminacy. Indeterminacy, then, makes it possible that a decision that is not explicitly flawed is in some sense wrong (Bublitz 2020: 15 f.), but it is unclear where this wrongness stems from — an issue that Bublitz tries to tackle. I am particularly thankful to an anonymous referee for having raised the problem of indeterminacy and pointing out Bublitz’s recent paper. The examples in quotations marks are the same used by the referee to criticize the experiment about the manipulation of the harm principle. The referee believes that Bublitz’ account might challenge my analysis. Bublitz’s work is focused on Danzinger’s famous study on hungry judges (Danzinger, Levav & Avnaim-Pesso 2011). It must be noted that Bublitz is not casting doubt on the reliability of empirical findings as other authors did, rather he is criticising the normative implications drawn from the experiment. In particular Bublitz argues that framing the impact of blood glucose level and mental fatigue as a problem of “‘extralegal factors’ contaminating decision is misleading” (Bublitz 2020: 6). Bublitz is contrasting extralegal factors meant as extralegal reasons “considerations which courts should not take into account” (Bublitz 2020: 10) with glucose level and mental fatigue, which are simply causes or technical limitations (Bublitz 2020: 10 ff. 22). A parsimonious reply consists in noting that the idea of moral contamination and the experiments I have chosen are relevantly different from Danzinger’s study because they regard features of the conduct to be judged and not technical limitations of human decision-making. Therefore, they are good candidates for extralegal factors contaminating decision. On the other hand, Bublitz’s critique may be widened so to embrace also these influences. At times even Bublitz seems to do this, like when he understands some racial biases as violations of the principle of equal treatment — a problem he contrasts with the idea of the extralegal factors. Be that as it may, it is not possible here to fully address Bublitz’s position. 
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            73
            About this second problem Gur recognizes that Raz may retort by saying that in assessing the superiority of the person over the authority, we must take into account the problem of biases. Still, if we take into account biases to this extent then “the typical scope of legitimate authority no longer appears to be piecemeal in character and is therefore quite different from how Raz pictures it” (Gur 2018: 129). 
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            Elster 1984 [1979]: 49; the concept of pre-commitment has already been explored in its connection with the theory of authority in Shapiro 2002: 418 ff. An analysis of Shapiro’s position is beyond the scope of this paper.
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              According to Joseph Raz, authoritative directives are exclusionary reasons, which means that people have normative reasons not to act on their personal assessment of the merit of the case even though this doesn’t imply that they have to surrender their personal judgment. The exclusionary model of authority is contrasted with the weighing model. One reason to accept the exclusionary model of authority over the weighing model is that human beings are fallible and obedience to the law can be a way to protect them from bias. This article questions the ability of the exclusionary model to counteract biases. To do so, it combines three different traditions of empirical studies: a general framework on our inability to intentionally ignore relevant or quasi-relevant information — studies on ‘mental contamination’; Jonathan Haidt's research on the conflict between moral reasoning and moral intuitions; and studies on motivated reasoning. While the overall picture does not doom the exclusionary model, it provides reason to articulate it as implying that surrender of judgment is often important. 
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          A critical analysis of Karl Loewenstein’s “ontological classification of constitutions”
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          1 Introduction

          
             
            Karl Loewenstein was a German political philosopher interested in comparing constitutions worldwide. He developed a constitutional typology based on his studies of how constitutions are enacted and how they operate in society. He called the relationship between the legal validity of constitutions and their social value “ontological”. Hence, his typology is known as the “ontological classification of constitutions”.
          

          
             
            The ontological classification of constitutions categorises different types of constitutions to provide a comprehensive understanding of their nature and functions across diverse political communities. By analysing a constitution’s “legal validity” and “social value”, Loewenstein attempted to develop a typology capable of sufficiently explaining the diverse range of constitutional arrangements found around the world. His classification has indeed been widely used in constitutional studies in Continental Europe and South America to analyse and compare different constitutions.
          

          
             
            Nonetheless, Loewenstein acknowledged that his constitutional classification needed refinement.
            
              1
            
             It did not express the fullness of all types of constitutions. I concur with his assessment.
             
            In this article, I describe the “ontological classification of constitutions”, critically analyse its shortcomings, and prescriptively propose a novel ontological approach to categorise constitutions. In Part 2, I explain Loewenstein’s “ontological” classification. I discuss the meaning of “ontology” in Loewenstein’s typology, and its relationship to his sociological approach to comparing different constitutions from around the world. In Part 3, I investigate the positivist root of Loewenstein’s typology, which is primarily based on Hans Kelsen’s theory of law. In this section, I discuss the connection between legal validity and social value, and I analyse the predominant role of efficacy for a legal system’s existence. In Part 4, I explain Loewenstein’s specific classification. I describe the different types of constitutions Loewenstein identifies along with and the meanings attributed to them. Finally, in Part 5, I demonstrate how Loewenstein’s categorisation misses the 
            
              point
            
             of constitutions and is ultimately inconsistent with a genuine ontology of the nature and purposes of constitutions. Ultimately, I argue that Loewenstein’s classification lacks proper consideration of the normative end of constitutions. A proper ontological approach must take the normative aspect into consideration to produce a sound ontological classification of constitutions.
          

          2 The idea of ontology in Karl Loewenstein’s classification of constitution

          
             
            When investigating constitutions, Loewenstein’s main interest concerns the operation of political power according to the specific constitutional rules of a community. He seeks to understand how political power is both exercised and controlled in different countries and under distinct constitutions. 
          

          
             
            Loewenstein understands the state and its laws as existing because of features of our common human nature. For him, the state exists due to a human urge towards acquiring and maintaining power.
            
              2
            
             The laws of the state regulate the exercise of such power. Acquired power can be exercised differently, however. There are many ways that human inclinations to maintaining political power can be effectuated. According to Loewenstein, the state, its laws, and government can generally be categorised under two types: the “autocratic” and the “constitutional” state.
            
              3
            
             The line dividing these distinct modes of state governance relates to the practical means by which political power is exercised. When power is shared, that is, when the people participate in political life, there is “constitutionalism” or “constitutional-democracy”.
            
              4
            
             When power is concentrated on the hands of one, or a select few, the state is “autocratic” or “authoritarian”.
            
              5
            
          

          
             
            For Loewenstein, both “constitutional” and “autocratic” governments can use a constitution as an instrument of government.
            
              6
            
             But how? How can constitutional-democratic and autocratic political governments use constitutions? How should one conceptualise constitutions if they can serve both constitutional and non-constitutional governments? For Loewenstein, these questions are answered through “a meaningful classification” of constitutions.
            
              7
            
          

          
             
            Of course, the categorisation of constitutions “is rendered difficult by the deceptive similarity of structural arrangements and content” that constitutions may have.
            
              8
            
             There are indeed a variety of constitutions with similar structure and content that nonetheless differ in their regulation of political practices and social outcomes. Thus, instead of focusing exclusively on what constitutions say or do, which elements they have, the institutions they create, or what specific functions these institutions perform, Loewenstein correlates the legal 
            
              existence
            
             of a constitution with its 
            
              implementation
            
             in society. Such an approach culminates in an “ontological classification of constitutions”, a typology of constitutions that considers the “concordance of the reality of the power process with the norms of the constitution”.
            
              9
            
          

          
             
            The ontological classification does not consider the history or specific elements of a constitution. Loewenstein discarded criteria such as “content” and “origin” as unnecessary.
            
              10
            
             Instead, he focused on “the pragmatic validity and realistic observance of the constitutional norms by power-holders and power-addressees”.
            
              11
            
             For J. A. González Casanova:
          

          
            According to Loewenstein, it is only possible to speak of essence or ontology in a figurative sense because the essence of a constitution is nothing in itself, except when it is “outside” of itself, engaged in an exterior reality that provides to it meaning and reason of existence. […] The constitution is when it is effective and when it expresses social reality into norms. […] Its being depends in its existence, and its existence in its efficacy. Efficacy is the result of such a dialectical relationship between the constitution as a fundamental norm and the state’s social reality. Therefore, the constitution is outside of itself.12

          

          
             
            The constitution itself is meaningless without its connection to the political praxis. The formal aspects of the constitution are insufficient to inform its 
            
              real 
            
            identity. Hence, Loewenstein analyses constitutions according to their legally valid enactment and the degree of compliance by individuals to their norms. He is uninterested in characterizing what constitutions are according to their sheer being as an empirical reality. His ontology involves the study of the
            
               
            
            fact
            
               
            
            of the constitution’s existence in relation to the extent to which it is complied with by its subjects. In Loewenstein’s terms, constitutional ontology concerns the types of validly enacted constitutions and their practical effects in the sphere of political authority and power, not their nature and purpose.
            
              13
            
             For him, “the political process is the reality of the constitution”.
            
              14
            
          

          
             
            Importantly, Loewenstein bases his typology in the understanding that constitutions exist to limit political power. His studies about the operation of constitutions worldwide ultimately relate to his conviction that “[s]plitting the Leviathan is the essence of constitutional government”.
            
              15
            
             It is in this context that the ontological classification of constitutions is created. Notwithstanding, Loewenstein does not include this normative aspect as a standard in his typology of constitutions. Although he is convinced that the proper aim of constitutions is to constrain the exercise of political power, Loewenstein does not use the purposive aspect of constitutions as a standard against which they can be compared and evaluated. Indeed, constitutions can be used for that purpose or not — by ‘constitutional-democratic’ or ‘authoritarian’ governments.
          

          
             
            In these terms, Loewenstein’s classification of constitutions has been correctly called a “pragmatic ontology”.
            
              16
            
             Indeed, his is a purely sociological classification. It limits the nature of a constitution to its social efficacy. Loewenstein’s “ontology” is a sociological analysis of the efficacy of constitutions. It concerns results rather than an investigation of the metaphysical nature of being:
          

          
            The nature of a Constitution is functional and instrumental. For this simple reason, the essence and the content of a real Constitution does not reside in its «essence» nor in its «content», that is to say, it does not reside in itself, nor in the elements that integrate it […]. The essence of a real Constitution is its efficacy, its reality to the other, its existence to those outside of it, its real and efficacious existence. The efficacy of a Constitution comes from its capacity to positivise reality. It is not enough for it to be an aggregate of norms. Its norms must truly positivise. Efficacy depends, therefore, not only of the constitutional instrument but also of the reality that is to be constitutionalised. The degree of efficacy comes from the degree of adequate fit between the normative text (written or not in a formal document) and the reality of the Power process; and, above all, the degree of adaptation of the later to the former.17 

          

          
             
            Loewenstein’s typology overvalues the “social value” of the constitution. For him, constitutional normativity is predicated on the efficacy of the constitution, and thus the resulting constitutional typology is a supposed ontology — not of the essence but of the factuality — of constitutions.
          

          3 The Kelsenian roots of the ontological classification of constitutions

          
             
            Loewenstein’s classificatory framework is closely connected to Hans Kelsen’s positivist theory of law. To understand the presuppositions of Loewenstein’s typology, then, it is important to understand one important feature in Kelsen’s theory: the interaction between validity and efficacy of constitutions.
          

          
             
            Kelsen developed the “pure theory of law”. It is called “pure” because it dissociates the juridical analysis of law’s normativity from all other sciences, standards, or concepts. Kelsen accused his fellow positivists of reductionism. For him, legal positivism was too ideological and unnecessarily borrowed language from other natural or social sciences. His pure theory intended to explain law without resorting to factors outside of jurisprudence. 
          

          
             
            Contrary to British positivists like Jeremy Bentham or H.L.A. Hart, Kelsen does not say that law is a social fact. The existence of a constitution alone is insufficient to characterise it as a such. The legal validity of a constitution is not found in itself, but in a higher, more authoritative norm. For Kelsen:
          

          
            The fact that somebody commands something is, in itself, no reason for the statement that one ought to behave in conformity with the command, no reason for considering the command as a valid norm, no reason for the validity of the norm the contents of which corresponds to the command. The reason for the validity of a norm is always a norm, not a fact.18

          

          
             
            According to Kelsen, positive laws are created by human action or will, but their validity does not come from that creative act or will, or from the law’s acceptance by those participating in the legal system. There must be another law authorising the creation of positive laws: “Ultimately all positive laws owe their validity to a nonpositive law, a law not created by human action”.
            
              19
            
          

          
             
            In this sense, Kelsen says that legal norms, as ought-propositions, cannot be “true” or “false” but are either “valid or non-valid”.
            
              20
            
             The existence of the legal norm is its validity:
            
              21
            
             “[t]o say that a norm is valid, is to say that we assume its existence”.
            
              22
            
             Therefore, a legal norm’s validity refers to its existence, not as a sheer fact, but in reference to a higher existing legal norm. Indeed, the validity of the norm cannot be measured according to its mere conformity to reality. Otherwise, Kelsen would be deriving an “ought” from an “is”, which he rejects.
            
              23
            
             Instead, “[h]e followed Hume and Kant in holding that there can be no ‘ought’ from an ‘is’ alone; hence, no social construction, or bunch of them, can ever add up to a norm”.
            
              24
            
          

          
             
            In Kelsen’s terms, a law will only find its validity in a superior norm.
            
              25
            
             That norm, in turn, will also find its justification in another, higher norm. The validity of the one norm is predicated on the validity of the former, and so goes the hierarchical normative chain, looming towards infinite regress. As Joseph Raz highlights, for Kelsen, “the unity of the legal system consists in the fact that all its laws belong to one chain of validity and all the laws of a chain of validity are part of the same system”.
            
              26
            
          

          
             
            Kelsen’s neo-Kantianism appears necessary to avoid the infinite regress issue. The transcendental strategy adopted by Kelsen was to presuppose the existence of a “basic norm” (
            
              Grundnorm
            
            , in German) according to which all other legal norms find their justification: “The quest for the reason of validity of a norm is not […] a 
            
              regressus ad infinitum
            
            ; it is terminated by a highest norm which is the last reason of validity within the normative system”.
            
              27
            
             Hence, for Kelsen:
          

          
            All norms whose validity may be traced back to one and the same basic norm form a system of norms, or an order. This basic norm constitutes, as a common source, the bond between all the different norms of which an order consists. That a norm belongs to a certain system of norms, to a certain normative order, can be tested only by ascertaining that it derives its validity from the basic norm constituting the order.28

          

          
             
            A different characteristic of a legal norm is its efficacy. Efficacy, for Kelsen, relates to the effect carried out by the legal norm’s existence, that is, it is intimately connected to the existence of the law:
          

          
            Validity of law means that the legal norms are binding, that men ought to behave as the legal norms prescribe, that men ought to obey and apply the legal norms. Efficacy of law means that men actually behave as, according to the legal norms, they ought to behave, that the norms are actually applied and obeyed. The validity is a quality of law; the so-called efficacy is a quality of the actual behaviour of men and not, as linguistic usage seems to suggest, of law itself. The statement that law is effective means only that the actual behaviour of men conforms with the legal norms.29 

          

          
             
            Whereas the validity of law belongs to the normative sphere (it is an 
            
              ought
            
            )
            
              , 
            
            efficacy pertains to the natural reality of what 
            
              is
            
            . As Kelsen holds, “[o]nly if law and natural reality, the system of legal norms and the actual behavior of men, the “ought” and the “is”, are two different realms, may reality conform with or contradict law, can human behavior be characterized as legal or illegal”.
            
              30
            
          

          
             
              However, Kelsen’s theory blurs the relationship between 
            
              is
            
             and 
            
              ought
            
             in its reference to validity and efficacy. For Kelsen, “[a] norm is not valid 
            
              because
            
             it is efficacious; it is valid 
            
              if 
            
            the order to which it belongs is, on the whole, efficacious”.
            
              31
            
             For him, although legal norms presuppose a minimum degree of transgression, a norm that is never adhered to or applied will lack validity. Legal systems will only be valid if its norms are generally efficacious:
          

          
            
              Every single norm loses its validity when the total legal order to which it belongs loses its efficacy as a whole. The efficacy of the entire legal order is a necessary condition for the validity of every single norm of the order. A 
              
                condition sine qua non
              
              , but not a 
              
                condition per quam
              
              . The efficacy of the total legal order is a condition, not the reason for the validity of its constituent norms. These norms are valid not because the total order is efficacious, but because they are created in a constitutional way. They are valid, however, only on the condition that the total order is efficacious; they cease to be valid, not only when they are annulled in a constitutional way, but also when the total order ceases to be efficacious. It cannot be maintained that, legally, men have to behave in conformity with a certain norm, if the total legal order, of which that norm is an integral part, has lost its efficacy. The principle of legitimacy is restricted by the principle of effectiveness.
              
                32
              
            

          

          
             
            Loewenstein uses language similar to Kelsen’s. His ontological classification of constitutions is neatly based on Kelsen’s two elements of validity and efficacy. For Loewenstein, a constitution is a legal document or a posited law that is both legally valid and practically efficacious. It directs the “power processes”, and these political practices conform to the norms of the constitution.
            
              33
            
             Following Kelsen’s conception of validity and efficacy, Loewenstein considered the existence of a constitution to be predicated on its observance by, and application to, those subjected to it.
          

          4 The three types of constitutions: normative, nominal and semantic

          
             
            In his constitutional typology, Loewenstein considers three types of constitutions (normative, nominal, and semantic) by reference to two elements: the legal validity of the constitution and its efficacious social value.
            
              34
            
             The first, Loewenstein calls “formal validity”, the latter, “real value”.
            
              35
            
             According to him, different constitutional types have different instantiations of these two elements.
          

          
             
            The first constitutional type is a 
            
              normative
            
             constitution. Normative constitutions have legal validity and are effectively implemented.
            
              36
            
             Their constitutional norms are validly enacted and widely applicable and respected. Normative constitutions are paramount laws in a legal system, promulgated according to the agreed legal process and fully integrated with society.
            
              37
            
          

          
             
            For Loewenstein, normative constitutions validly exist and are efficacious because the socio-political environment ensures the constitutional norms are applied and complied with by the members of the political community.
            
              38
            
             He holds that a constitution is normative if “its norms govern the political process, or the power process adjusts itself to the norms”.
            
              39
            
             Furthermore, the rules of a normative constitution “operate as effective controls of the power-holders and as effective protection of the power-addressees against governmental arbitrariness”.
            
              40
            
             To adopt Loewenstein’s simile, “it is like a suit that fits and that is actually worn”.
            
              41
            
          

          
             
            Normative constitutions, in this sense, exist in most well-established constitutional democracies, like in the United States, Canada, Australia, New Zealand, Switzerland, and France.
            
              42
            
             According to Loewenstein, there are isolated instantiations of normative constitutions in Latin America and among emergent nations elsewhere.
            
              43
            
             Overall, the normative constitution coincides with those countries typically labelled as constitutional democracies.
            
              44
            
          

          
             
            A 
            
              nominal
            
             constitution, while legally valid, is not fully applied.
            
              45
            
             Something is missing in the socio-political environment that prevents the full operation of the constitutional rules. Although legally valid, the constitution does not strictly adhere to the practical reality of the political community.
            
              46
            
             Or, put somewhat differently, the political process does not follow or coincide with the validly enacted constitutional provisions.
            
              47
            
          

          
             
            Since it is not implemented in practice, this constitutional type “lacks existential reality either as a whole (as is frequently the case in the newly emerging nations) or at least as to some individual provisions which, though formally valid, have not (or not yet) been activated in actual practice”.
            
              48
            
             Although it is legally valid, the constitution has little or no efficacy (Loewenstein calls this “value”).
          

          
             
            Loewenstein says the nominal constitution exists when the “written constitution is different from the constitution that is applied”.
            
              49
            
             There is an obstruction in the middle ground between the factual existence of the constitutional norms and their implementation in society. The nominal constitution lays down the structure of, and limits to, the government’s powers, but because the socioeconomic and political conditions militate against it, it has an 
            
              educational function
            
             only:
          

          
            The factual state of affairs does not, or not yet, permit the complete integration of the constitutional norms into the dynamics of political life. Perhaps the adoption of a constitution, or of this kind of constitution, was premature, but the hope exists, supported by the will of power holders and power addressees, that sooner or later the reality of the power process will conform to the blueprint.50 

          

          
             
            It is interesting to note that, for Loewenstein, the nominal constitution expresses the aspirations of those in a political community. It imprints the 
            
              intention 
            
            of those wielding political power to have a normative constitution, but since society is not ready to fully comply with its norms, the constitution is a constitution in name only. It lacks social value, but it has an educational function. The nominal constitution sets out future rules to be applied by both “power-holders” and “power-addressees” once society matures.
            
              51
            
             “To continue the simile”, Loewenstein says, “the suit, for the time being, hangs in the closet, to be worn when the national body politic has grown into it”.
            
              52
            
          

          
             
            Finally, a 
            
              semantic
            
             constitution is nothing more than an instrument that guarantees the perpetuation of political power in the hands of the current public authorities. This is the type of constitution Loewenstein believes is used in autocratic states.
            
              53
            
             He argues that those who hold political power deliberately frame the semantic constitution to authorise them to continue in the exercise of those powers.
            
              54
            
             The constitution is effective in the narrow sense in that it accurately describes where power is located within society. It is “fully applied and activated”, but in reality, it is “nothing but the formalization of the existing location of political power for the exclusive benefit of the actual power holders in control of the enforcement machinery of the state”.
            
              55
            
          

          
             
            The semantic constitution does not limit or control the exercise of political power. Instead, it secures the unbound powers exercised by those already vested with that political authority. As a mere formality, “[i]nstead of serving for the limitation of political power, it has become the tool for the stabilization and perpetuation of the grip of the factual power holders on the community”.
            
              56
            
          

          
             
            Semantic constitutions exist as valid enactments with social value. Those using the constitution, however, do not 
            
              intend
            
             to achieve the ends that Loewenstein believes correspond to a normative constitution — that is, to constrain the exercise of political powers by the power-holders. Thus, Loewenstein concludes that, when it comes to sematic constitutions, “the suit is not an honest suit at all; it is merely a cloak or a fancy dress”.
            
              57
            
          

          
             
            The classification elucidates the relationship between the constitutional text and its applicability in society. Loewenstein’s central claim is that the real constitution, a 
            
              normative
            
             constitution, should not only be legally valid but also effective in practice. For him, political communities should always aim to have a 
            normative
             constitution. Political communities with normative constitutions are the places where social aspirations and constitutional provisions correspond.
          

          
             
            Although Loewenstein attempted to develop a typology of constitutions solely based on their “practical reality”, from a Kelsenian point of view, Loewenstein’s classification has clear normative presuppositions about what a constitution 
            
              ought to be
            
             according to its purposes. Constitutions exist to limit the exercise of political power. Loewenstein’s ontological classification implicitly depends on this 
            
              point 
            
            of constitutions. By considering the objectives of each type of constitution — something Loewenstein did not mention explicitly — it is still possible to distinguish a normative, nominal, and semantic constitution in Loewenstein’s terms. However, adopting an exclusively factually based or sociological approach to defining constitutions ontologically leaves Loewenstein’s classification insufficient in that it does not identify what a constitution 
            
              is
            
             because it overlooks the normative aspect of what a constitution 
            
              ought to be
            
            .
          

          5 On the normative presuppositions of the “ontological classification of constitutions”

          
             
            Notwithstanding his innovative attempt to consolidate an ontological classification of constitutions, Loewenstein admits that his typology is only a “pioneering attempt in need of further refinement and precision”.
            
              58
            
             In the following sections, I critically assess Loewenstein’s terminology and argue that “validity” and “value” do not provide sufficient basis for a robust ontology of constitutions. Regarding the terminology, I join others who have already criticised this aspect of Loewenstein’s typology. In terms of the insufficiency of the purely sociological-based elements of his classification, I demonstrate that a sound ontological typology of constitutions needs to recognise that constitutions have both a factual and a normative side.
          

          5.1 The terminology of Loewenstein’s classification

          
             
            The most critical issue scholars have discussed about Loewenstein’s classification is the nomenclature he uses. Giovani Sartori, for example, disagreed entirely with the terminology used in Loewenstein’s typology.
            
              59
            
             According to Sartori, the normative constitution is a “garantiste” constitution. He uses the French and Italian word 
            
              garantisme
            
             to explain what constitutions are according to their ends.
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             For Sartori, the true purpose of a “proper” constitution is to “restrict arbitrary power and ensure ‘limited government’”.
            
              61
            
             A garantiste constitution, therefore, would need to achieve the specific end of limiting government: “unless we think that somebody needs protection against somebody else, there is no point in being concerned with constitutionalism”.
            
              62
            
          

          
             
            Furthermore, Sartori calls Loewenstein’s semantic constitutions “nominal constitutions”.
            
              63
            
             Sartori’s nominal constitution — the equivalent of Loewenstein’s semantic constitution — is a constitution in name only because it does not intend to achieve the 
            
              garantiste 
            
            end of a “real” constitution.
            
              64
            
             Thus, it is “nominal” because it has the name ‘constitution’; however, it fails to pursue the same ends of the proper, 
            
              garantiste
            
             constitution.
          

          
             
            Finally, what Loewenstein calls “nominal,” Sartori calls “façade.” According to Sartori, “they take the appearance of ‘true constitutions’”, but they are nothing other than “trap-constitutions”.
            
              65
            
             They are a façade due to their lack of connection with reality. The people live under a constitution that is not representative of their identity. For Sartori, a constitution that is inefficacious is a “dead letter”.
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             He does not agree with Loewenstein’s aspiration that the façade constitution has an educational purpose. For Sartori, constitutions cannot have education as an objective: “It 
            
              may
            
             turn out that is has an educational 
            
              effect
            
            . But this is a very different matter”.
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            The educational purpose of Loewenstein’s nominal constitution was also a point of contention in Marcelo Neves’s 
            
              The Symbolic Constitutionalisation
            
            .
            
               
            
            For Neves, Loewenstein’s insight about the nominal constitution is wrong: “the goal of ‘nominal constitutions’ – contrarily to Loewenstein – is not to become normative constitutions in the near or distant future”.
            
              68
            
             According to Neves, Loewenstein’s nominal constitutions may have a symbolic function, but not necessarily an educational goal.
            
              69
            
             For Neves, the symbolic function may be sufficient for a constitution without it necessarily attempting to become “normative”. Loewenstein errs in attributing to the constitution a hope of becoming something other than what it is. Although nominal constitutions are not fully compliant with social reality, Neves argues they could still be significant in the political-ideological sphere.
            
              70
            
             The “symbolic constitution”, for Neves, differs starkly from Loewenstein’s nominal constitution.
          

          
             
            Furthermore, Neves says there is a difference between the nominal constitution in its symbolic character and the “instrumental” constitution, which is Neves’s term for Loewenstein’s semantic constitution. For Neves, the distinction between the two is that the main 
            
              purpose
            
             of instrumental constitutions is not to be a symbol but to be used as a “legal weapon” in the hands of the political power-holders.
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            Others, like Albert Chen, although not directly confronting Loewenstein’s terminology, have altered the nomenclature for the sake of clarity.
            
              72
            
             Chen uses “genuine constitutionalism” instead of normative constitution; “communist/socialist constitutionalism” in place of semantic constitution; and “hybrid constitutionalism” instead of the nominal constitution.
            
              73
            
          

          
             
            The key point is that Loewenstein’s terminology is insufficient to convey the many possible types of constitutions. Indeed, some kinds of constitutions do not fit Loewenstein’s typology. Many constitutions are border cases of nominal or semantic constitutions. For example, certain constitutions lack efficacy and do not intend to limit political power. Although validly enacted, they do not share the purposes of a nominal constitution (to become normative) and are not considered semantic because they lack the necessary efficacy semantic constitutions typically enjoy. Additionally, what are those constitutions that, although existing, lack validity or value? Loewenstein’s typology does not provide an answer.
          

          
             
            Moreover, Sartori and Neves identified different 
            
              purposes
            
             and sociological 
            
              effects 
            
            that these constitutions may have, which are not the same as those of the “normative” or “
            
              garatiste
            
            ” constitution. For example, Neves refers to symbolic constitutions that do not have an educational goal.
            
              74
            
             As he says, some constitutions are neither mere instruments for the perpetuation of power nor aim to become normative. Other scholars have also identified purposes of constitutions that differ from the negative dimension that sees constitutions as only limiting power.
            
              75
            
             If Loewenstein had considered the different objectives of constitutions and included the purposive aspect as significant in his typology, the resulting ontological classification would have been both more far-reaching and encompassing. It would have included more types of extant constitutions not currently accommodated by his threefold classification.
          

          
             
            Since the nomenclature does not explain the actual 
            
              objective
            
             of each type of constitution, the classification fails in its comprehensiveness and diversity-accommodating feature. A refined version of the “ontological classification of constitutions” needs to contain the varied species of constitutions that Loewenstein fails to accommodate. It needs to consider the normative purposes as well as the factual aspects of constitutions. The two elements in Loewenstein’s typology (validity and value) are insufficient for a true, and genuinely encompassing ontology of constitutions.
          

          5.2 The insufficiency of validity and value for a true ontology of constitutions

          
             
            The analyses of Sartori, Neves, and others’ nomenclature ultimately demonstrates how Loewenstein’s classification is incomplete when not recognising the purposes of constitutions. Although criticism of Loewenstein’s ontological classification of constitutions is scarce in this respect, his typology is, in fact, dependent upon a teleological element.
            
              76
            
             This claim is explained by a closer investigation of Loewenstein’s “suit” simile.
          

          
             
            The suit simile works as an illustration of the normative constitution. The idea of having a “suit” (a constitution) that “fits” (is legally valid) and “is worn” (is socially efficacious) is easy to grasp. Some may also say that the suit simile works with Loewenstein’s idea of the nominal constitution: “the suit, for the time being, hangs in the closet, to be worn when the national body politic has grown into it”.
            
              77
            
             However, such a conclusion depends on at least two premises: (a) that even without efficacy, the constitution would still exist — which seems counterintuitive to Kelsen’s legal theory; and (b) that the nominal constitution will eventually and necessarily become normative, that is, the suit will be worn once the body has grown to it — in other words, that the nominal constitution has an educational purpose. More than a blueprint, the nominal constitution is designed to become normative. To the extent that one accepts these premises, the simile seems to illustrate the nominal constitution in Loewenstein’s terms as well.
          

          
             
            The major issue concerns the application of Loewenstein’s simile to the semantic constitution. This is because, in his illustration of the semantic constitution, Loewenstein takes the “validity” element out of the equation and replaces it with another element not explored or explained by his typology. For him, “the suit is not an honest suit at all; it is merely a cloak or a fancy dress”
            
              78
            
            , or, as he has also expressed, “the suit is nothing but a disguise or a mask”.
            
              79
            
             There are two differences between the application of the suit simile for the semantic constitution and the other types of constitutions. One is the absence of the elements of “fitness” and “wearability” present in explaining the normative and nominal constitutions. The other is whether the suit is really a suit or not.
          

          
             
            The absence of information regarding whether the suit fits and is worn removes the whole point of the comparison. The classification becomes incoherent if one does not represent how the “validity” and “value” elements are (or are not) instantiated in the semantic constitution. Without this aspect, the sociological premise in Loewenstein’s theory falls apart. 
          

          
             
            For the semantic constitution to be different from the normative constitution, it cannot be anything but both validly enacted and efficacious. If it were to be distinct from the nominal constitution, it would have to lack valid enactment but have social efficacy. But Loewenstein passes over these issues. When describing the semantic constitution, Loewenstein affirms its validity and efficacy, rendering the semantic constitution a counterfeit version of the normative constitution. As a counterfeit, its objective is to deceive, not to constrain power. The main difference between the normative and semantic constitutions lies therefore in their 
            
              purposes
            
            , not in their “validity” or “value”.
          

          
             
            Another troublesome aspect of his simile refers to the teleological approach adopted only to explain the semantic constitution. Thus far in Loewenstein’s ontological typology, there has been no question about the nature of the “suit”. Loewenstein never considered whether what appeared to be a suit was an actual suit or not. However, when it comes to the semantic constitution, the focus shifts. Loewenstein now addresses the matter of 
            
              being
            
             a suit. He introduces a new layer of analysis: the suit might not be a suit at all. This is an ontological question.
          

          
             
            According to Loewenstein, the semantic constitution (or “suit”) is not a constitution (or “suit”) at all. The suit is a disguise. It is a counterfeit. The semantic constitution, then, is not a constitution. But not because it lacks either validity or value (or both) but because it is something else entirely. Although it has the form of a constitution, it is not a constitution at all. Why?
          

          
             
            Loewenstein does not provide the answer. But there is an answer: to identify the nature of a thing, one must find its purposes. As Finnis frequently states, the nature of a thing is revealed gradually, starting with an understanding of the thing’s capacities.
            
              80
            
             These capacities, functions, or potentialities are substantiated by actions, which in turn, are set into motion to pursue objectives.
            
              81
            
             Thus, the objectives inform action, actions reveal capacities, and all of these, in combination, disclose a thing’s nature. To understand the nature of something, one must first grasp what that something is for. It follows that the concept of the constitution, for example, cannot be understood merely 
            
              as it is
            
             without an account of what it 
            
              ought to be
            
            . 
          

          
             
            The difference between the “suit” and the “disguise” is in their objectives. They both may have the same formal characteristics. A suit and a disguise may both fit and be worn. Nevertheless, their aims are different. They are created to achieve different objectives. Whereas one is made for regular, ordinary clothing, the other is for purposes beyond merely wearing clothes. When the “suit” is not an actual suit but a costume or disguise, Loewenstein abandons the formal analysis of the fact that seemed to be at the core of the simile as applied to the normative and the nominal constitution. This raises questions about the essence of the suit itself: what is it according to its purposes?
          

          
             
            As Casanova noticed, the three types of constitutions in Loewenstein’s classification are, in fact, only two: the normative and the nominal.
            
              82
            
             The normative constitution is no different from the semantic constitution regarding its elements of validity and value. What differentiates the normative from the semantic constitution is its purpose. While normative constitutions instantiate the values of a “democratic constitutionalism”, semantic constitutions guarantee the perpetuation of political power in the hands of the current “power-holders”.
            
              83
            
          

          
             
            Loewenstein placed a teleological perspective at the heart of his classification — albeit without identifying it as such. Without expressly addressing this necessary aspect, Loewenstein’s ontological classification of constitutions is insufficient to distinguish the nature of constitutions, even from a “pragmatic ontological” point of view. Insofar as it adopts the exclusively factual understanding of constitutions, it cannot explain the true 
            
              nature
            
             of constitutions. A purely sociological approach is incomplete and unsatisfactory as a theory of constitutional ontology. Loewenstein’s typology needs an appropriate incorporation of the constitution’s purpose to distinguish the many types of constitutions successfully. As it stands, Loewenstein’s ontological classification of constitutions fails to disclose that constitutions have both factual and normative aspects.
          

          6 Conclusion

          
             
            Loewenstein’s ontological classification of constitutions offers valuable insights into the intricate interplay between political power and legal norms. Because of its many insights, the typology is widely taught in comparative and theoretical constitutional law studies worldwide, especially across Continental Europe and South America. However, Loewenstein’s classification falls short in furnishing a comprehensive ontology of the 
            
              nature
            
             of constitutions. Consequently, a critical examination is imperative to challenge and refine the theory, advancing a deeper understanding of constitutions. This paper scrutinises the deficiencies in Loewenstein’s typology, highlighting the need for a novel ontological theory of constitutions. While refraining from proposing a new ontological classification, it exposes the shortcomings of Loewenstein’s typology, guiding theorists toward constructing a more robust ontological framework. 
          

          
             
            Although Loewenstein’s ontological classification contributes to the sociological aspects of constitutions, explaining how they serve as instruments of political power, it does not answer the more in-depth 
            
              ontological 
            
            question of what a constitution is. While this might not have been the question he attempted to answer, Loewenstein acknowledged that his typology needed refinements. Notwithstanding, no rigorous critical analysis of his theory has been put forth to reconstruct his constitutional classification. In this paper, I addressed this gap by presenting a fundamental shortcoming in his typology and pointing to the necessary correction. As demonstrated, Loewenstein’s ontological classification of constitutions inadequately captures the full spectrum of constitutional types and lacks a comprehensive characterisation of what defines a constitution. I contend that the omission of the teleological aspect is a key factor in this deficiency. Epistemologically, it is by understanding the purposes of a thing that one can identify that thing’s nature.
          

          
             
            Loewenstein tried to ontologically distinguish different types of constitutions, but he overlooked the pivotal aspect of the normativity intrinsic to constitutions. Understanding that constitutions have a necessary normative dimension is fundamental not only from the theoretical point of view, but also from a practical one. Adopting a strictly sociological point of view to analyse constitutions may lead to critical oversights in how constitutions are used and manipulated by those with political power. While Loewenstein acknowledges this concern, considering the purposes of constitutions beyond their socio-political effects better positions us to advance constitution-making and reforms towards achieving clear, sound, and appropriate objectives. This perspective facilitates a differentiation between “semantic” and “normative” constitutions. In other words, the normativity of constitutions informs better practices in constitution-making and reform due to its explicit objectives, not solely relying on the social value that constitutions may eventually possess.
          

          
             
            Ultimately, Loewenstein’s failure to acknowledge the existence of the normative purpose of constitutions renders his typology devoid of coherence and comprehensiveness. A robust ontological classification of constitutions must consider that constitutions are necessarily factual and normative.
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          1 Introduction

           Paolo Sandro’s book The Making of Constitutional Democracy: From Creation to Application of Law (Hart Publishing, 2022) embarks on a twofold task: to “defen[d]”1 the distinction between creation and application of law, and to show how fundamental tenets of modern constitutional theory depend on that distinction. The first task is probably unnecessary; the second task yields exciting insights, which would be enriched by a better account of normative power.

           I say that the first task is probably unnecessary because I don’t think sceptical views about the distinction are nearly as extended or convincing as Sandro claims they are when he sets out to “resist” them — indeed to “resist” the claim that “there is no such thing as application of law”.2 For centuries, if not millennia,3 legal thought has been premised on the assumption that law created in the past provides reason to engage with it now, by way of giving effect to what was then settled and must (so far forth) not be reopened for discussion. In this sense it is a fundamental presupposition of legal reasoning that there is such thing as law application as distinct from law creation, even if few theorists have a dedicated account of the idea of law “application”,4 and even if much theoretical concern with this idea has (perhaps understandably) exhibited a critical hue. None of this is to suggest that an explanation of the idea is worthless. Quite the contrary. While it is well understood that there is a rich spectrum between sheer creation and sheer application of law, few have ventured to map that spectrum in ways relevant to both legal theory and practice. Sandro makes a significant contribution in identifying different variables in play as one moves closer to either pole. The value of this effort is not to trump what would otherwise be default scepticism (there is no such default), but to highlight what is at stake, both legally and institutionally, in engaging in different kinds of discretion. This feeds into the book’s second task, to which the notion of power is central. This second task will be the focus of my discussion: in particular, its account of normative power.

           In what follows I shall highlight three respects in which the book’s account of normative power is incomplete at best. They weaken the book’s whole enterprise, including its account of law application. They concern: the limits on normative power (section 3), the distinctive way normative power is exercised (section 4), and whether normative power is other-regarding (section 5).

           The root of these shortcomings, and the key to overcoming them, lies in the less than fully articulated account of power developed in chapter 1 of the book.5 I therefore start, in the next section, by looking at this account of power and the three loose ends it leaves. 

          2 Power: Three loose ends

           Sandro’s discussion of power gets off to a sound start as he disambiguates different senses of the (English) term “power”. They include the contrasting notions of “power” understood as an ability to do something, and “power” understood as “potentiality, or also the strength (or its measurement) of an entity”6 — as in the power of an engine or a CPU. After further remarks on alternative distinctions, however, Sandro settles for a master dichotomy between “power to” and “power over”. Both these senses appear to be (Sandro does not say so) instances of the initial first sense of power, that is, they capture some kind of ability to do something. By “power over” Sandro understands “the immanent or original ability of most living beings to affect reality, that is, to shape and change the structure of the sensorial world”:7 for example, by transforming a piece of wood or leaving traces on soil. By “power over” he understands “the capacity to influence and cause behaviour… on the part of others”:8 for example, through acts of persuasion, coercion or command. It follows that both “power to” and “power over” are abilities wielded by animate beings as opposed to inanimate things. We can further surmise that the exercise of “power over” involves human agency, for Sandro says it can be possessed “not just by individuals and groups” but also by human artifacts such as institutions.9

           The master dichotomy between “power to” and “power over” does not aid Sandro’s argument. The remit of chapter 1’s discussion of power is to set the basis for the understanding of normative power that will be invoked in later chapters. Perhaps most immediately, in the context of chapter 1, the remit of the discussion is to identify political power as a species of normative power. The dichotomy is not fit for either purpose. For one thing, the contrast it draws is unstable. The very term “power to” does not denote something opposed to “power over” but rather a general category of which “power over” is a species: after all, “power over” is also an ability to do something (to influence and cause behaviour on the part of others). To discern how Sandro envisages the contrast between “power to” and “power over” one must attend to the above definitions. As per the definitions, “power to” is an ability to affect the sensorial world, whereas “power over” is an ability to affect the behaviour of others. Both are powers to affect something; they differ in what is affected by their use. 

           Or so it seems. Nevertheless, upon closer scrutiny, the criterion I have just outlined also proves to be a shaky basis on which to distinguish “power to” from “power over”. For example, I can affect the sensorial world by opening the door, or by persuading you to open the door. In the latter case I have affected the sensorial world by affecting behaviour. Conversely, one can affect behaviour by affecting the sensorial world — say, by building a border wall. The criterion needs revising, both in order to be stable and in order to fit Sandro’s examples. The key distinction he seems to have in mind concerns not what is ultimately affected but how it is: that is, the primary means to which the agent resorts in doing what he does. When someone goes about persuading, coercing, or commanding another, their act has a nature that is altogether different from the act of building a wall or closing a door. The former involve engaging with another’s rational agency in a distinct way, which is absent in the latter kinds of act. But Sandro does not spell out what that distinct way is, and that omission carries over to the most important move in chapter 1’s discussion of power.

           That move is the contrast, within the category “power over”, between “normative power” and “non-normative power over”.10 According to Sandro, that contrast “sits prominently at the core of political and legal theory”.11 One would have therefore expected a more thorough explication of the contrast than the account delivers. “Non-normative power over”, we are told, “amounts to influence, persuasion, or (brute) force or strength: the natural fact that one animal is stronger than others and can influence or control their behaviour”.12 We may pause for a moment to question the inclusion of brute force in this list. It is one thing to persuade you to open the door and quite another to use you as a human weapon to break the door open. In the latter case, when I use brute force, I engage with your body as an element of the sensorial world rather than with your rational agency. It would be more coherent with Sandro’s discussion to regard the deployment of brute force on another person as an exercise of “power to” rather than “power over”. Be that as it may, it is in the idea of normative power that both Sandro’s and our interest lies. 

           Sandro only explains the idea of normative power by appealing to shorthand definitions found in the literature, which themselves have received fluctuating treatment by different writers. He describes normative power indistinctly as “the meaning of practical authority”,13 “the normative power to change another’s normative relations”,14 and the “right to rule”.15 He does not endeavour to articulate what exactly distinguishes normative power from “non-normative power over”, or to pronounce further on the former’s features. There are at least three respects in which this imprecision compromises later stages of the book’s argument. 

           One respect is the other-regarding focus of Sandro’s account of normative power. As we have seen, he speaks of power to affect behaviour “on the part of others”,16 and to change “another’s normative relations”.17 That focus is perhaps consistent with chapter 1’s immediate concern with political power, and thus with power as a relation between ruler and ruled — between the authority changing relations and the subjects liable to have their relations changed. But it sits uneasily with the exercise of other kinds of normative power, which become prominent later in the book, including powers to bind oneself (as well as others) through the making of contracts, marriages, wills, or other forms of relation contemplated in the law. Note how this skewed focus is a direct consequence of the master dichotomy between “power to” and “power over”, where the latter is conceived, in a rather top-down way, in terms of affecting behaviour (naturally someone else’s), rather than (as it should be) exclusively in terms of shaping normative relations, i.e., the reasons for such behaviour.

           Another loose end left by the account of power concerns the distinct way that “power to” and “power over” are exercised, and in particular, the distinct way, if any, that normative power is exercised as compared to “non-normative power over”. This tallies with a well-known conundrum in the literature on normative power.18 Normative power certainly “change[s] another’s normative relations”, as Sandro says, but so can an act of coercion or assault. In being assaulted, someone acquires rights and powers they would otherwise not have. A mere residence change can alter the duties, powers, and rights of tax authorities in relation to the relevant citizen, and may be sought by the latter for this very reason. We (including Sandro) would not wish to describe these as exercises of normative power, but Sandro does not equip us with considerations to justify why. 

           The third loose end I am concerned with is left towards the end of chapter 1, in the context of a discussion of the emergence of political authority (“From Powers to Power…”).19 Here, Sandro points toward an additional criterion for distinguishing between normative power and “non-normative power over”. He argues that the former, unlike the latter, “must be necessarily generated by something”.20 By what? Normative power cannot exist, he says, in the absence of “social rules” that regulate how to exercise it.21 “Non-normative power over”, by contrast, can be wielded in a social vacuum. Coercion does not presuppose social rules. Sandro’s exposition of the social rules presupposed by any exercise of normative power runs parallel to Hart’s account of the emergence of secondary rules to supplement the defects of a regime of primary rules, thereby introducing institutionalisation into what would otherwise be a purely customary order.22 Unfortunately Sandro does not work these considerations back into his original distinction between normative power and “non-normative power over”. Crucially, as we will see, he does not spell out the implications they have for the question of limits on normative power that will be the subject of his second chapter.

           I now turn to the problems generated by each of these loose ends. I tackle them in reverse order.

          3 Limits on normative power

           Take the question of limits first. A central thesis of the book’s second chapter is that “[c]onstitutionalism is realized whenever the exercise of political power through law is limited juridically”.23 Sandro eloquently explains such limitation of law by law in terms of a “duality” between two bodies of law within one and the same legal order.24 He dubs the two bodies “lex” and “ius”. “Lex” is the immediate product of political power and hence of the sovereign’s will. “Ius” is positive law that does not likewise have its source in the sovereign’s will. It may consist in a tradition of judge-made law, or law developed through judicial construction and enforcement of a constitutional document. Crucially, both the source and the administration of “ius” “are institutionally beyond the reach of the political authority”.25 Where law thus unfolds into “lex” and “ius”, where law itself is legally limited, where such “legal otherness”26 is found, constitutionalism takes hold — so the book argues. 

           But Sandro wavers on whether such legal limitation of law-making power is inherent to law, or rather is a feature of certain political cultures that legal systems may more or less approximate to. On the one hand, some of Sandro’s remarks in chapter 2 suggest that legal limits on law-making power are contingent, something to be fought for, which accordingly may be lacking. He speaks of “the potentially unlimited nature of the normative power of the ruler and the need for its limitation”.27 He circumscribes his interest in the book, and the focus of the ensuing discussion of political power, to “modern constitutional democracies”.28 He even refers to “ius” as an “invention” of the late Roman Republic.29 Yet, in other ways his discussion points to “legal otherness” as an inherent feature of law. The ample historical evidence drawn on to discern varieties of “legal otherness” suggests that its roots lie well beyond “late modernity”.30 Moreover, the book’s discussion of “ius” as a body of customary rules regulating the making of law is close again to Hart. Hart insists, in his critique of Austin, that at the foundation of any legal system lies not a person or group, who is habitually obeyed, but a customary rule of recognition.31 Like Hart’s rule of recognition, which is manifested in a practice among legal officials, Sandro’s “ius” chiefly develops through an official practice whose source and administration are beyond the legislator’s reach. Hart’s rule of recognition can be regarded as a body of positive law,32 like Sandro’s “ius”. Indeed, as we have just noted,33 Sandro says at the end of chapter 1 that any normative power must be “generated” by social rules. It is to be regretted that these various threads of the book are never openly connected.

           The question left open here is an important one. Sandro is not alone among legal and political theorists in failing to address it head-on, and to disambiguate important sub-questions that make it up. For instance, it may be one thing to say that political power presupposes a body of social rules and another to say that such rules are limitations on that power. Rules merely establishing the manner and form of law-making are far from placing the kinds of limits on the content of legislation we find in modern constitutional practice.34 Nor is it perhaps adequate to conflate legal with political power, or either with normative power more generally, when then the issue of limits is at stake.35 The book’s theoretical set-up and Sandro’s expertise would have furnished a good opportunity to shed light on these issues and their implications for, inter alia, an understanding of sovereignty, statehood, and even core doctrines in public or private law. That the book at least provokes reflection on point is to its credit. 

          4 The distinctive way normative power is exercised

           Chapter 6 is a crucial step in the book’s defence that there is such a thing as law application. As far as I can see, Sandro’s core argument is this: there is such a thing as law application because legal power-conferring rules require application, and every legal order has power-conferring rules. It is worth noting from the outset that, had Sandro developed a firmer stance on the question of limits earlier in the book, had he less ambiguously concluded in chapters 1 and 2 that even a law-maker’s decisions are necessarily governed by and subject to law, his defence of the inevitability of law application might well have taken a shortcut. For it would have followed from that conclusion that even law-making —the central case of law creation— involves an application of law by way of giving effect to pre-existing legal provisions. Sandro takes a longer route, which peruses legal powers of all kinds within a legal system, including private powers. That broader focus is welcome, as it enables him to stress the pervasiveness of law application. Unfortunately, however, the book’s initial imprecision about normative power takes its toll on the argument here as well.

           The chapter does not spend much time arguing that there are such things as power-conferring rules in law. The discussion quietly slips in the distinction between legal duty-imposing and power-conferring rules,36 and in a short paragraph it refers to Hohfeld’s and Hart’s accounts of the latter.37 Hart, by contrast, devotes substantial portions of his book to discrediting various views, including Austin’s, that reduce legal powers to legal duties. Hart certainly leaves much “unfinished business” (Hart’s term) in accounting for legal power-conferring rules.38 As Hart is aware, any defence of the distinctness of power-conferring rules must justify the need, the rationale, of individuating legal material into rules of this kind. This, Sandro does not do. The account of normative power he has provided up to that point, in terms of changes in normative relations and the pre-existence of positive rules, is plainly insufficient for this purpose. For one thing, as I noted earlier, conduct governed by legal duty-imposing norms also “change[s] another’s normative relations” in law.39 It may even be performed for just this purpose: people have been known to commit minor offences to secure a warm shelter in prison during Winter. For another thing, the ability to thus alter legal relations presupposes the existence of a set of positive rules: namely those that impose the legal duties. These considerations are insufficient to get the duty/power distinction off the ground.

           Failure to get the duty/power distinction straight spills over into Sandro’s account of law application. The account is correspondingly problematic. The account’s starting point is that law application is a species of law compliance. By complying with a norm, Sandro understands satisfying its antecedent — doing “what a norm requires”.40 Sandro goes on to distinguish “merely complying” with a norm from doing so “intentionally”.41 Complying intentionally means, to him, complying “in order to satisfy whatever the norm requires of us”.42 Applying the law, he concludes, is complying with the law with just this kind of intention.43

           It should immediately dawn on the reader that this account of law application is overinclusive. It is coextensive with what is normally called “obedience”. One obeys a norm by doing what it says because it says so. Stopping at a red light is an instance of law application on this view, provided the agent acts because the law says so. Sandro is of course right that legal duty-imposing norms do not require application, in the sense that mere compliance, for whatever reason, will fend off sanctioning for legal breach.44 But the sole fact that stopping at a red light because the law says so counts as applying the law on Sandro’s account, demonstrates that there is something deeply amiss with the account, at least as it stands.

           Sandro seems to be after something else. He wants to say that there is some tight connection between law application and legal powers, a connection that does not exist, or is not quite as tight, as between law application and legal duties. But defining application in terms of intentional compliance will not do. It is not even clear what it means to comply with a power-conferring rule because the law says so. Power-conferring rules do not require that one does what they say in the manner that duty-imposing rules do. A power-conferring rule sets out the steps to follow if one wishes to attain a certain result, but does not pronounce on whether one should attain the result. (There may of course be a legal duty to attain that result, and thus to use the power, as in the case of many official powers.) To be sure, a power-conferring rule imposes a requirement in an instrumental sense: it is those steps, and not some others, that are to be followed if the relevant result is to be attained. But is this a requirement of intentional compliance?

           Sometimes Sandro suggests that the distinctive mark of the exercise of a legal power is awareness of the rule, rather than the intention to comply with it.45 There is some good sense to this. Clearly the exercise of certain legal powers involves, almost necessarily, some awareness on the agent’s part that he is following a legal rule, perhaps even of the particular rule he is following. This is especially true of public powers. Given the fiduciary nature of public power, core tasks of legal officials can only be discharged when and to the extent that there is a legal warrant for them.46 Certain formal instances of the exercise of private powers may also fall into this category; think of the process of conveyancing a house (Sandro’s example). But it does not apply to countless ordinary exercises of legal power, such as shopping at the corner store. Conversely, compliance with certain tax duties is sometimes inseparable from awareness of the existence and content of the relevant rules.

           Perhaps the criterion can be refined by adding two other elements scattered throughout Sandro’s discussion.47 According to chapter 1, normative power is power “to change… legal relations”, and according to chapter 6, power-conferring rules require “intentional” compliance. Associating legal power with an intention to change legal relations is therefore compatible with Sandro’s account. Does this not run us into difficulties already flagged above? Not, if two crucial qualifications are made. The first one concerns the unreflective corner store customer. He acts with the intention of changing legal relations under an appropriately general description, such as “getting the carrots”, “buying dinner”, etc. Even a house buyer may lack “awareness of the rule”, despite intentionally going through the steps in order to bring about the relevant normative result, however non-technically understood by him.

           The second qualification is more important. Sandro himself touches on it in passing. Sandro anticipates the objection that power-conferring rules may be complied with unintentionally, as where one utters the wrong words, or accidentally presses a digital button, but is nevertheless held to be bound in law. He rightly replies that, in law, an agent’s intention is determined by reasonable inference from his or her actions.48 What remains to be said is that exercises of legal power always thus appear to be intentional because the intention involved in exercising a legal power is of a particular kind. It is an intention to perform the act by means of the very manifestation of that intention. Legal powers are exercised, as it were, by saying so. This is made explicit in the legal expression “hereby”, characteristic of formal exercises of legal power, but it is likewise the way one makes a binding offer to buy the carrots by muttering “these please” and placing them on the counter. Any private and public powers are exercised by saying so, whatever else it takes to exercise them, and even though requirements on the expression of one’s intention vary greatly between more formal exercises of power and more casual or informal ones. What matters for our purposes is that the act of saying so is of a different kind altogether from that of stopping at a red light, moving house, or waving a knife at another person. This is a criterion to stably distinguish between exercises of normative power and other kinds of act, including deployment of “non-normative power over”. One may persuade or coerce by saying something, but not by saying so. “I hereby persuade” won’t win an argument any more than “I hereby trespass” amounts to a tort. 

           Note that the distinctive mark of power-conferring rules I am highlighting focally concerns the way they are complied with rather than the intention they are complied with. As a matter of fact, the intention may be absent in accidental exercises but the modus operandi or technique remains. It is a technique that amounts to saying something and thereby making it true — in the framework of a set of pre-existing rules that so provide. This, in my view, is the relevance of Sandro’s insight that the existence of a normative power presupposes a regime of (positive) rules.

           Where does all this leave Sandro’s argument about the inherence of application to law? Recall that Sandro brings in legal power-conferring rules to show that their exercise requires law application, and thus that application is inherent to law. But we ruled out his account of application as intentional compliance and found that the latter is not a mark of power-conferring rules anyway. Does our revised account of power-conferring rules closely relate to the idea of law application? 

           Answering this question would require a revised account of law application. I will not provide it here except for noting that the place to start, it seems to me, is not compliance. In assuming that application is a species of compliance, Sandro takes an unduly narrow focus. In this regard his account of application is underinclusive. From the outset, it rules out the important sense in which a legal rule can be and is routinely applied simply by being used in reasoningto reach a normative conclusion — as, for example, where a lawyer advises that when “applying the new tax regulation” one’s duties are such and such.49 In this kind of scenario, one applies a law without thereby complying with a power-conferring rule, and thus without changing normative relations. I am inclined to agree with Sandro that there is a significant connection between law application and the exercise of legal power, but I deny that it is as close as he portrays it. He wants to argue that only in exercising legal power can one apply a legal rule, and that all legal power-conferring rules — also those in the private domain — require application (in the sense that application is what it takes to comply with them). For my part, I see little gain in defining law application in terms of a notion we already have a name for: namely, the exercise of legal power. It is more illuminating to track the ordinary understanding of law application as something only some exercises of legal power involve, and which can likewise be undertaken independently of an exercise of power. Focus on the intersection between law application and legal powers, particularly on the idea of official power, invites reflection on the need for officials not only to have but also to provide a legal warrant for their actions, and the reasons for doing so. It is a fertile ground to probe important doctrines in legal and political theory, including Sandro’s defence of the inherence of application to law.

          5 Is normative power other-regarding?

           I come, by way of conclusion, to the other-regarding focus of Sandro’s account of normative power: the fact that he characterises normative power as power over another.50 We have seen that the idea of normative power runs through a number of different junctures of the book’s argument. In particular, it underlies Sandro’s discussion of the limits on political power, and thus of “lex” and “ius”, in chapter 2. It also underlies the discussion of law application, and thus of powers in the law, in chapter 6. But the other-regarding focus is ill-suited to this second discussion. Here power understood as a “right to rule” does not fit as comfortably as it does in the context of political power. Many powers in private law cannot, without distortion, be conceived of as powers over someone else. The power to make a contractual offer is focally a power over oneself. It is an ability to bind oneself to another, by bestowing rights and further powers on them. On Sandro’s scheme, however, the power to make a contractual offer is a power over the offeree — potentially a power over every member of the public — who wields a corresponding liability to be bestowed a faculty. Self-binding powers, so central to private arrangements, are poorly accounted for on the model of ruler and ruled.

           This incongruence is but a symptom of a deeper malaise. The book does not connect its discussion of political power (chapters 1 and 2) with its discussion of powers in the law (chapter 6).51 But the connection is central to the remit of Sandro’s enterprise and its concern with democracy. The model of ruler and ruled envisages a law-maker issuing commands that bind the ruled. If the law-maker is democratic, there is a sense in which the law-maker binds itself, a sense that already escapes the top-down logic of “power over”. But if, moreover, the laws thereby made are not only duty-imposing but also power-conferring, as is inevitably the case in any mature legal order, this gives rise to an allocation and sharing of power that is of utmost relevance to the aims of constitutional democracy. The exercise of legal power enables an agent — you or I — to shape normative relations as he or she sees fit, within the framework that regulates the exercise. Though the task of legally moulding the normative landscape begins, in a sense, in the hands of the law-maker, it is pursued and sustained on an ongoing basis through the choices of public institutions and private citizens within the scope afforded to their self-direction, both collective and individual. Sandro fails to show how legal powers are privileged tools to realize democratic ideals – to make constitutional democracy, through the exercise of a unique power to make something true by manifesting one’s intention to that effect. Having narrated in chapter 2 the transition “from powers to power”, that is from natural powers to political power, Sandro surprisingly neglects the ulterior step from power to powers: from political power to legal powers. He neglects the step from application back to creation of law.
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            A sound understanding of normative power is key to tackling central questions in legal and constitutional theory, some of which are usefully addressed in Sandro’s recent book. I show how the book’s account of normative power is insufficient for its purposes and how an improved account would shed light on problems the book leaves underexplored. They include the limits on law-making and political power, the contrast between powers and duties, the idea of application of law, and the relationship between political power and powers in the law. The payoff of exploring these problems is an appreciation of how legal powers — channelling the self-direction of individuals and institutions — are prime tools for the making of constitutional democracy.
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          1 Introduction

           Paolo Sandro’s central claim in The Making of Constitutional Democracy (Hart Publishing, 2022) is that constitutional democracy hinges on the distinction between law creation and law application. I agree with a functional understating of that distinction, and I am interested in exploring the way he articulates it. He starts his argument by supporting Neil Walker’s assertion of the existence of a "double-edged incompleteness" regarding the relationship between constitutionalism and democracy.1 Following Walker, Sandro believes that constitutionalism in the modern age assumes the centrality of democracy, being qualified by it. In particular, constitutionalism complements democracy by placing limits on the power of the majority, including the ability to terminate democracy itself. 

           For Sandro, such a relationship implies that the legitimacy of a constitutional system does not lie in the mere existence of constraints to the exercise of powers, but crucially, in the effective sharing the procedures and values enshrined in the constitution by the polity as a whole. This stance allows Sandro to show how the existence of constitutional democracy does not depend on an entrenched constitution nor on the formal constitution’s ability to provide comprehensive mechanisms for limiting arbitrary powers. In fact, Sandro's argument suggests that constitutional democracy can be achieved with or without an entrenched and comprehensive codified constitution. In his words: “The legitimating limitation that constitutionalism provides democracy with has been pursued, and (contingently) achieved through (at least) three models: the legal, the common law, and the Commonwealth”.2 

           This clarification of the modes of the actual existence of constitutionalism greatly helps make sense of the fact that the conditions for constitutional democracy, which in Sandro’s view include the possibility to distinguish between law creation and application, can be explored by grasping the essence of constitutionalism as a legal phenomenon throughout different forms or manifestations. For Sandro, constitutionalism is foundationally an attempt to curb and prevent the arbitrary exercise of power by establishing a type of law (ius) alongside the law created by political authority (lex). Sandro chooses to describe the relationship between these two types of law as one of coexistence in the same legal order. After all, he writes that ius is created “alongside” lex (p. 12). The understanding of constitutionalism Sandro forwards is neither obvious nor mainstream. Indeed, it is more common to encounter authors insisting on the existence of a relationship of supremacy, whereby the fact that the constitution is the higher law always implies that legislation depends on the constitution for both its existence and substantive content. Sandro urges us to understand constitutionalism as a more sophisticated enterprise in which the constitution builds a (democratic) system wherein the sovereign’s will encounters some limits and is yet not entirely determined by the constitution. Sandro explains that this is the only way we can make sense of constitutionalism in the common law tradition. 

           Italian constitutional scholar Gaetano Silvestri makes a similar point, arguing that constitutionalism implies that the principle of legality interacts constitutionality in ways that, only in case of conflict, requires the latter to pre-empt the former.3 Silvestri, therefore, understands constitutionality as a type of legality living alongside — and at times clashing with — ordinary legality (legislation). Sandro cautiously avoids suggesting that the principle of legality somehow runs in parallel with constitutionality because, I speculate, he is aware of the confusion that such a statement could create in a common law legal mind. He has rightly chosen another argumentative path. When he describes constitutionality as a form of “legal otherness”, he deftly captures the fact that constitutional law is created to impose limits on ordinary legislation that must be enforced to preserve the democratic features of a constitutional system. 

           In what follows, I focus on Sandro’s choice of defining modern constitutionalism as legal otherness from a twofold perspective. First, I will discuss his methodological choice of entertaining arguments in constitutional theory by looking at legal traditions. Doing so allows me to elucidate the extent to which comparative constitutional law can help the development of studies in constitutional theory. Second, I will address the accounts of constitutionalism that Sandro introduces in his work to set the scene for the discussion of the conditions for the existence and endurance of constitutional democracy. This comment will therefore focus on the first two chapters of Sandro’s book.

          2 The place of legal tradition in constitutional theory

           In his first two chapters, Sandro does not separate his theoretical elaboration from a thick description of legal traditions.4 In fact, he understands his normative constitutional theory as fed by a deep understanding of the legal traditions within which concepts such as the separation of powers, rule of law, and judicial review have been articulated. This is a relevant methodological choice that defends not only the idea that constitutional theory can greatly benefit from comparative studies, but also that what Sandro calls a “context-bound” understanding of legal systems is essential to sound constitutional theory. From such a viewpoint, The Making of Constitutional Democracy is an interesting intellectual project occurring in an historical moment in which several scholars engage with the idea of a “generic constitutional law”.5 These scholars identify similarities emerging across jurisdictions regarding the way in which constitutional law protects rights and prescribes how they can be limited. Along these lines, scholars claim that constitutionalism is a phenomenon that can be explained by assuming a thin description of legal systems and looking at the existence of substantially similar solutions adopted to guarantee the protection of fundamental rights. In many of those accounts, the phenomena of transnational dialogue and integration are described as playing a crucial role in the emergence of a global constitutional law (that can be understood as “generic constitutionalism”). Sandro’s book takes a different angle, though it is still interested in conceptualizing constitutional democracy beyond the closed boundaries of one particular legal order or tradition. He describes constitutionalism by appreciating the existence of different forms of constitutional life and by acknowledging that constitutionalism is a historically situated phenomenon. This, I imagine, makes him sceptical of identifying the success of global constitutionalism by observing the generalised state practise of adopting constitutions formally policed by Constitutional Courts. 

           Sandro touches upon the relationship between general constitutional theory and legal tradition on several occasions, especially in the first chapter of his book. He calls for an understanding of constitutional systems as “context-bound”, meaning they are intertwined with history and legal culture. For Sandro, however, this does not imply that “general jurisprudence” does not provide constitutional studies with explanations and insights on the conceptual foundations of constitutionalism.6 He shows, however, that the utility of such contribution is conditional upon exploring the circumstances of the creation of legal concepts. To support his methodological choice, Sandro uses notions such as legal tradition and legal culture. 

           For scholars in comparative constitutional law, legal tradition refers to the intellectual attitudes underlying a certain, historically defined, form of political organization and functioning of the legal system, which is the object of transmission from one generation to the next.7 These intellectual attitudes are also conditioned by the legal culture.8 The latter notion is a broader than legal tradition and describes the complex mosaic of theoretical constructions and cultural influences that inspires the thinking of the community of jurists and, therefore, also commonly accepted interpretative practices.9 Seen from this perspective, Sandro is arguably starting down a path that exposes an important challenge for constitutional theory, namely, the problem of contingency. 

           To understand the extent to which extent contingency challenges constitutional theory, it is sufficient to recall that liberal constitutionalism theorized constitutions as expressions of the universal principles of a legitimate government. Rationalist approaches, advanced by Enlightenment philosophers and encapsulated in written constitutions, supported such a reading of constitutional projects. In parallel, historicist accounts interpreted constitutions as the result of empirically understandable historical facts that generate legal and political solutions. The two major accounts of Western constitutionalism, then, conceive of constitutions as reflecting a settled wisdom deductively derived from universal principles or forged by historical experience. 

           If, however, one explores the “social life of constitutions”, meaning the social foundations of constitutional order — as Sandro seems interested in doing, given the methodological choice of addressing both the problem of validity and the legitimacy of constitutions — one finds that constitutions (and more importantly, constitutional design) are contingent on the social conditions in which they are adopted, which implies something beyond being forged by history.10 

           The concept of contingency is neither a synonym for “historical contextuality” nor a proxy for the (limited) time frame of validity of the universal values enshrined in a constitution. To explain the concept of contingency, a short digression is needed. The notion of contingency has been used in comparative constitutional studies exploring the formation of constitutions. It supports doctrinal efforts to identify and explain differences among legal systems regarding the adoption of a specific constitutional model. In particular, contingency elucidates how social circumstances may shape individual behaviours and/or influence courses of action, thus determining different outcomes in otherwise similar historical contexts. The origins are placed in sociological approaches to constitutions. Talcott Parsons first introduced the concept of contingency in his discussion of the emergence of social systems.11 Parsons describes social interactions as exchanges between two or more actors influenced by reciprocal expectations. Contingency refers to the fact that the outcome of any communication depends on how actors orient their behaviours. According to Parsons, individuals generally act not only in relation to their counterpart in the communication, but also in relation to what they think their counterpart’s expectations are regarding their behaviour. 

           By elaborating on this notion, Luhmann identified contingency with the possibility of alternatives. In Luhmann’s view, social interactions are characterized by confrontation; their outcomes are inherently unstable and always reflect one of an infinite number of other possibilities.12 The content of constitutional norms is thus selected from other possibilities and, in that sense, is contingent on the social interactions that led to its formation. Luhmann would then agree with Parsons that constitutions can be understood as devices for coordination or strategic coping in highly differentiated polities.13 

           Even if Sandro starts from a legal science perspective, his methodology speaks to social sciences that are interested in the condition for the creation and endurance of constitutions. In his account, constitutions can be understood either as the result of historical process or as the contingent product of a rationalist project. Still, the chances of constitutional principles enduring largely rests on a constitution’s ability to govern society’s need to articulate its claims and preferences in an organizational form in a specific historical moment. This is how I interpret his insistence on the effective sharing of the procedures and values enshrined in the constitution by the polity as a whole as a condition for the existence of a constitutional system.

           Sociolegal studies suggest that constitutionalism is a phenomenon that can be better understood without resorting to normative thinking. Sandro shows that another radically different approach is possible — one that includes general jurisprudence and political theory, without neglecting the fact that constitutional systems are founded on social acceptance. The author then suggests that it is possible to elaborate on constitutional theory without overlooking the “context-bound” dimension of constitutional problems and solutions.

          3 Two accounts of constitutionalism

           Sandro's exploration of constitutionalism delves deeper than the observation of the constitution (whether material or formal) as a source of law. He does not stop there because he intends to study constitutionalism as a phenomenon that questions not only general jurisprudence but also political theory. Sandro is therefore particularly interested in exploring the problem of the legitimation of political authority as captured by the phenomenon of establishing a constitution (see, in particular, p. 11).14

           By taking this complex path, he discovers that most legal systems are characterized by a mix of written and unwritten constitutional norms, and he persuades us that modern constitutionalism does not necessarily lie in the presence of an entrenched constitution, but rather in the existence of a type of law that is “other than” legislation and capable of effectively constraining powers to the extent it is legitimised in the polity. The evocative image of “otherness” Sandro uses describes constitutional law as a body of substantive rules and principles that impose constraints on powers to the extent that those rules and principles are generally accepted by the polity. 

           I agree with the need to avoid constraining theoretical reflections on constitutionalism to either the existence of a formal constitution or the substantive constitutional nature of legislative provisions. I take a different stance, however, on the criterion for classifying constitutionalism. It is not merely a matter of labels. Distinguishing between different types of constitutionalism impacts the identification of the circumstances that make the distinction between law creation and application more difficult. I submit that such a distinction is difficult to achieve by design within models of “all-powerful constitutionalism”. 

           To explain my argument, I explore one of the prongs of Sandro’s account, namely the identification of constitutional systems based on the interplay between the constitution and the sources of law. I focus on how constitutional systems “invented” constitutional supremacy or, to be more precise, the consequences of constitutional supremacy on institutional balance between the parliament and the courts. Two models emerge by taking this approach: 

          a) the “all-powerful constitutionalism” (or even total constitutionalism)15 that is characterized by a strong level of co-extensivity between law and polity.16 

          b) the “unambitious or unassertive constitutionalism” that is based on the distinction between ordinary discourse and constitutional discourse and does not generally intend constitutional provisions to provide legislators with a comprehensive set of answers and solutions to any legal issue.17 

           Under “all-powerful constitutionalism”, the enforcement of the constitution is understood as the activity of allowing it to entirely shape the legal order and to condition the application (and interpretation) of any norm in the legal system.18 The constitution, therefore, needs to be applied in all its content as it must reflect the actual exercise of public powers. Such a premise provides conceptual foundations for the doctrine of the horizontal effect of fundamental rights in Germany. 

           This path is not without its risks, however, because the all-powerful type of enforcement (application) calls for reducing the line between creation and application in the sense that the only way in which constitutions can be preserved is by enforcing them through judicial creation/application and by limiting parliamentary intervention to the realisation of constitutional mandates. This type of constitutionalism believes in the strict enforcement of the constitution in all its particulars, "for to do otherwise would be to let the society become lawless."19

           This model of constitutionalism has taken root in continental Europe. On the contrary, in the American legal mind, "the written constitution is far from coextensive with American polity."20 This point is also emphasized by the former president of the German Constitutional Court, Jutta Limbach, who argues that the job of the Bundesverfassungsgericht "is to tie policy to law” in the sense of subordinating it to law.21 Constitution in this sense means subordination of the legislation and, more precisely, an institutional hierarchy of subordination of the Parliament to the Constitutional Court.

           Constitutions, however, do not always claim to be all-powerful in their own polity — or to shape any relationship of legal significance. The normativity of the constitution — the constitution’s ambition to shape the legal order and its institutions — translates into its all-powerfulness via a certain conceptualization of constitutional supremacy. The concept of constitutional supremacy describes a constitution’s ability to establish a hierarchical primacy within the sources of law. This is to say that constitutional supremacy indicates that the constitution trumps any other norm in the legal system in case of open conflict, and/or it conditions the interpretation of other norms that show some sort of inconsistency with constitutional imperatives. The latter point highlights the fact that the principle of supremacy not only affects the ranked order of legal norms but also the institutional structure of the state because the supremacy of the constitution also implies the subordination of the legislature.

           Under unambitious/unassertive constitutionalism, constitutional supremacy is a conceptual device that allows the constitution to trump legislation in case of conflicts. It does not, however, imply that constitutional provisions condition the application of any other norm in the legal system (in the absence of a doctrine of “interpretation in conformity to the Constitution”), nor that the legislator’s job is limited to the enforcement of the constitution. In contrast, the legislator can either realise the constitutional design by deciding on a particular course of action or implement its political agenda irrespective of the existence of a constitutional mandate — provided that such an implementation does not run afoul of constitutional provisions. This model of constitutionalism reflects the constitutional practice of many common law countries and generally calls for enhancing the role of parliaments and curbing that of courts.

           In my view, discussing the conditions for the existence and endurance of constitutional democracy requires confronting the existence of a widespread constitutional culture, at least in continental Europe, that interprets the constitution as a model of society whose realization largely rests on judges’ roles as creators of constitutional norms through their application, often in a legal vacuum left by reluctant legislators. Sandro’s claim that law creation and law application should be kept separate, then, appears timely in a constitutional reality where overlap between the two constantly occurs. Moreover, such overlapping has been incentivised by parliaments’ inabilities or even refusals to perform their roles in protecting fundamental rights.

          4 Conclusion 

           One of the merits of the book is the advancement of the idea that a context-bound understanding of legal concepts is essential to achieving a comprehensive theory of constitutional democracy. In fact, Sandro’s interest in the conditions of existence and endurance of democratic constitutionalism prompts us to recognize the relevance of placing constitutional theory within a thick understanding of legal traditions. The context-bound approach to constitutional law does not amount to a renunciation of general jurisprudence. On the contrary, Sandro’s book builds a model of constitutional democracy that speaks to different legal cultures. 

           Sandro shows his readers that even when discussing the merits of theories, it is critical to grasp the universe of contextual meaning that concepts and conceptualizations carry along in different geographical and historical scenarios.22 Moreover, Sandro guides the reader to understand analytical distinctions as conceived within the European continental legal tradition as they approach or interact with the debate in the Anglo-American world. This is an undeniable merit of the book that clarifies that legal theory can only benefit from the movement “between the more particular to the more general”,23 which captures the conceptual effort to move from the “narrowness” of certain legal constructions to a general theory of law. 

           The book is an invitation to further explore how the social foundations of constitutional democracy can be translated into the forms of (constitutional) law. This effort is of particular relevance as constitutional democracy is facing an era of crisis, evidenced not only by backsliding phenomena within the European Union,24 but also by global challenges to the legitimacy of courts as guardians of the constitutional limits to political powers.25 In a context of tension between the provinces of law and politics, then, Sandro’s work reminds us that constitutional democracy is tenable as long as we understand the distinction between law creation and application as the expression of the incompleteness of constitutionalism, whose identity is now tied to the current imperatives of democracy. Powerful courts may then be identified as the best replacement for parliaments that are unable or reluctant to exercise their role. It is, however, a solution that only exposes the risk of substantially undermining the fundamental tie between constitutions and their polity. 
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            1 Introduction
          

          
             
            In his intriguing book, Paolo Sandro underscores the importance of distinguishing between the creation and application of the law. The rationale for this effort deserves praise. Like him, I believe that core principles and commitments of liberal democracies, the rule of law being a foremost example, are not only best accounted for but also safeguarded to the extent that legal and political institutions, as well as the citizens affected by their operations, exert power over others not whimsically or in a purely creative fashion, but as applying standards other than their say-so. 
            
              Legal otherness
            
            , as Sandro aptly names this feature, is indeed a desirable feature.
          

          
             
            I contribute to this special issue with a quibble around the edges of Sandro’s argument, the complexity of which I cannot fully honour here, alas. Broader engagements with it should also reflect the amount of time and research exhibited in his claims, discussions, and bibliographical apparatus. Others have done this extensively.
            
              1
            
          

          
             
            And so, I will ask a limited question and offer a critical evaluation of Sandro’s take on the matter, namely whether the state is necessary for the rule of law to emerge. Sandro thinks it is not. I, by contrast, think it is. Our disagreement can be stated as follows: when rejecting the necessity of the state for the emergence of the rule of law, Sandro misrepresents the contractarian narrative warranting the existence of the state’s right to rule over its subjects, and this leads him, unnecessarily for the broader purposes of his book, to conclusions potentially at odds with his concern for 
            
              legal otherness 
            
            and, by implication, for the rule of law.
          

          
             
            I proceed as follows. I will first briefly recapitulate Sandro’s depiction and subsequent questioning of the contractarian narrative of how the state is born out of a state of nature and its initial conditions unto a civil state resulting from a hypothetical covenant. I offer critical remarks about the recapitulation and the arguments on which he rejects that contractarian story. In a nutshell, Sandro is wrong that contractarians expect the state to improve the conditions of its subjects without qualification (section 2). Sandro’s rule-of-law committed project does not need to rebuff contractarianism to get off the ground and be sustained. On the contrary, it needs the state. Since Sandro focuses primarily on Hobbes’s conception of the state, I will argue that even in Hobbes’s absolutist version, the state is bound by the rule of law in ways that a stateless society is not (section 3). The final part offers conclusions (section 4).
          

          
            2 Contractarianism and The State
          

          
             
            Is the State a necessary condition for the rule of law to emerge? For Sandro, it is not. He reaches that conclusion in three steps.
          

          
             
            First, he avows that the law:
          

          
            
              is not tied at all to the nation-state. Rather, the idea of law as the enterprise of subjecting human conduct to the guidance of rules (and rulings) is broad enough to accommodate a number of normative phenomena beyond that of ‘state-law’.
              
                2
              
            

          

          
             
            Second, Sandro points out that while his book is focused on the kind of political organisation “that has become widespread specifically after the Second World War”,
            
              3
            
             his argument does not presuppose “an understanding of the state as an unqualified good”.
            
              4
            
             Anthropology, on the one hand, teaches that there have been stateless societies with legal orders incarnating the principle of 
            
              isonomia
            
            . On the other, it is false, as some classical contractarians would have it, that the state is indefectibly geared towards improving the living conditions of its subjects. In fact, “it carries potentially a far greater danger for members of social groups”.
            
              5
            
          

          
             
            Third, the notion that the state is a necessary condition for the rule of law to emerge, raises a problem of the legitimation and limitation of political authority, which is better addressed, in Sandro’s view, by paying attention to a distinction between law as 
            
              lex 
            
            and law as 
            
              ius.
            
             The distinction maps onto two types of law, the second of which
            
               —
            
             
            
              ius — 
            
            constrains the exercise of political authority 
            
              —
            
             
            
              lex —
            
             by providing modern constitutionalism with what Sandro calls 
            
              legal otherness. 
            
            Sandro’s distinction is positivist in that it emerges from the very stuff of legal phenomena, yet irrespective of whether there is a state in place. 
          

          
             
            In short, the state is not necessary for the rule of law to emerge and be secured. As it happens, it may even be counterproductive for achieving those goals.
          

          
             
            I agree with the 
            
              ius/lex 
            
            divide and its normative consequences, but I am less convinced by the path Sandro walks towards grounding it. Like him, I believe that the 
            
              ius/lex
            
             distinction should be preserved. However, I doubt that one needs to question the contractarian story of the emergence of the state to reach his conclusions. In my view, the 
            
              ius/lex 
            
            distinction is also a constitutive feature of the modern state — even in Hobbes’s version of that story, which is the one Sandro refers to to build his argument. 
          

          
             
            Moreover, I doubt whether anthropology settles the matter about the potentially beneficial or detrimental effects of the state. Whether the state makes its subjects better or worse off vis-à-vis their life in the state of nature is a question that can be addressed and answered by sundry concepts such as rights, justice, and so on. Put differently, improving the conditions of subjects can mean several things, including, for example, securing rights, economic prosperity, freedom, equality, etc. And indeed, states can and have mistreated their subjects in many of those respects. But while considering whether it is convenient to have a state in comparison to living in conditions of natural liberty, it is necessary to examine this question from a rule-of-law standpoint. And it is on that front where the State fares better than other forms of social organisation, especially when human associations reach a certain size. In other words, one should have a state if one cares for the rule of law. The 
            
              ius 
            
            constraining political authority may be composed of several elements — justice, rights, and so on. Yet, a picture of 
            
              ius 
            
            inclusive of the rule of law can only emerge once the state is brought about. Stateless societies may be (un)fair, (un)just, (im)moral, and so on, but they are not bound by rule-of-law imperatives; at least not necessarily. Conversely, states may be unfair, immoral, and so on, but they cease to operate 
            
              as
            
             states when they fail to provide the conditions for a minimally predictable life. 
          

          
             
            Let me elaborate. Is the state an unqualified good? To start with, this is a rather puzzling way of presenting the problem. I cannot think of any contractarian who would argue in the affirmative. Sandro is right that the state is not something that necessarily fares well or even better than other sorts of political organisation. A quick look at the world suffices to notice this. And so, we should indeed qualify its acceptance. But this is precisely what the authors Sandro has in mind question about the value of the state ask us to do when they seek to convince us to give up on our natural freedom and enter civil society. They want us to consider: “What are we getting into if we sign this contract and relinquish our natural freedom? Can each of us achieve our individual ends by forming a state rather than remaining in the state of nature?” Unlike contractarians, Sandro’s faith in the state is scant, for, he tells us that legal history and anthropology show that early states have indeed been anything but unqualified goods. In fact, we learn quite the opposite. Far from securing rights, justice, and so on, states have carried and carry even greater dangers for their subjects. “Not only”, claims Sandro, “does the creation of the state not automatically imply the amelioration of the living conditions of all its subjects, but also there have existed historical legal orders that prescinded from a state-like structure altogether” — forms of government that the Greeks called 
            
              isonomia.
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            There is one standard reply to Sandro’s challenge that I will not expound here, namely that contractarians present the state of nature as an ahistorical and hypothetical thought experiment, a just-so story meant to trigger our reflection about what a stateless society 
            
              would 
            
            look like. But leaving that aside, we can explore Sandro’s challenge on its own terms. And what we find is that he seems to miss that the qualification he demands is, indeed, present in every contractarian story about how and why states are brought about. What differs in each of these authors’ accounts is the type of good that each of them thinks the state should be primarily concerned with. Each puts a premium on a different good that the state is supposed to secure over other goods. And this is compatible with loses on sundry aspects, to the extent that the prioritised goods are secured.
          

          
             
            To choose a few classical accounts, and bluntly put, Hobbes’s version was primarily focused on predictability, Locke’s on legitimacy and rights, and Rousseau’s on equality. Of course, the attention on each mentioned good does not exclude the possibility that the state may pursue the safeguarding of other values. However, what Sandro seems to miss is that the priority assigned to each principle by each theory, means that in the event of having to choose between competing values, Hobbes will prefer security and predictability, Lock property rights, and Rousseau equality.
          

          
             
            Consider Locke. It is well known that his concern was with securing the rights individuals have irrespective of whether the state recognises them. Individuals are entitled to life, liberty, and property on the basis of their being rational children of God,
            
              7
            
             which makes their existence independent of anyone’s recognition, concession, or vote. Now, government is rendered legitimate when it exerts its right to political power while respecting and protecting those individual rights. And it will do so better than individuals living in a condition of natural liberty because the institutional and normative conditions characterising the state of nature make it the case that they will most likely interpret and execute the law of nature favouring their own respective positions, thus planting the seeds of potential conflict. Now, this may not always be the case. The point is that given how the state of nature is set up, there is a latent and constant possibility that such self-interested execution of the law of nature will eventually ensue. So, what the exercise of political power by the Commonwealth does is to institutionalise clear and abstract rules interpreted by an umpire that will settle disputes about the content of the law of nature impartially, thus securing individual rights. Sandro could reply that this is neither a guarantee that the Lockean state will make everyone equal, fair, decent, etc., nor that this has, as a matter of fact, been the case. There is, his objection could go, no guarantee that a host of values other than property rights will or have been secured by states. But to this, Locke could simply grant the objection, as for him rights enjoy lexical priority.
          

          
             
            Similar considerations apply to Rousseau, for whom the main reason why individuals would agree on the terms of the social contract of the kind he proposes is avoiding the possibility that private power arbitrarily frame interactions, rights, and obligations among individuals, who due to their freedom, reason, language, and perfectibility may otherwise willingly accept living under inegalitarian and oppressive regimes.
            
              8
            
             Provided that those regimes are not natural but conventional, the question then becomes which convention will likely avoid the type of inequality that leads to the oppression that Rousseau thinks pervades the society of his time.
            
              9
            
             Hence, Rousseau’s main purpose in the 
            
              Social Contract
            
             becomes to inquire “whether in the civil order there can be some 
            
              legitimate 
            
            and sure rule of administration”.
            
              10
            
             Legitimacy and equality, then, are the normative criteria standing above other normative considerations. These additional concerns are certainly part of the equation behind Rousseau’s project, but they become instrumental for achieving legitimacy, i.e., voluntary and egalitarian legal and political arrangements. Accordingly, rights, interests, justice, and utility are subservient to the higher goal of legitimate and egalitarian government. Should, for example, certain conceptions of justice, foremostly a Lockean conception giving primacy to property rights, be at odds with legitimacy and equality, then those rights should take the back seat. So, confronted with the question of whether states have improved the living conditions of their subjects when, for example, private property has been limited in order to instantiate equality, Rousseau would answer in the affirmative without compromising his argument.
          

          
             
            These two examples help us see that what the state is supposed to do is improve the living conditions of its subjects vis-à-vis their living in conditions of natural liberty varies depending on the conception each author has regarding its main functions.
          

          
             
            What about Hobbes? I have postponed reflecting on his account of the social contract and the role he gives the state in securing the living conditions of its subjects for two reasons. First, because Sandro focuses his rejection on the contractarian story in Hobbes’s narrative, and so it deserves separate examination. And second, because while Hobbes also gives priority to certain values over others, he does so with a difference worthy of more careful attention. To wit, that the value he prioritises functions as a common denominator for every other contractarian story. For all its absolutism, it is fair to say that this value is the rule of law. He champions the state over the state of nature on the grounds that, as terrible, unjust, illegitimate, inegalitarian as the civil state may be, it is at least mandated to bring about the conditions under which the life of subjects may be predictable in ways that the state of nature cannot. And this, I suggest, is the minimum condition for the rule of law to emerge.
          

          
             
            Hobbes is quite aware that the “Condition of Subjects is very miserable; as being obnoxious to the lust, and other irregular passions of him, or them that have so unlimited a Power in their hand”.
            
              11
            
             Little in his arguments and even less in his rhetoric suggest that life in the civil state is better than the one subjects lead in the state of nature, apart from the fact that it is more predictable. This is, admittedly, a far cry from the notion that “the creation of the state” automatically implies “the amelioration of the living conditions of all its subjects”.
            
              12
            
             But it does make a major difference in terms of the life one should expect to lead in the state of nature. Hobbes’s claim is nuanced. The predicament you find yourself in when living in a condition of natural liberty is that you may in fact enjoy what comes with having no master or with being bound by no rule other than the one dictated by your own consciousness. However, absent common enforceable rules determining what belongs to whom, there is very little you can do with such freedom if everyone else enjoys it too. The exercise of this freedom may hypothetically lead to obtaining certain advantages and certain commodities far greater than the ones you will acquire under state rule. Granted. Yet, the issue is that there is no normative framework turning possessions into properties backed by rights that may be enforced should disputes arise and, consequently, no certainty that what you claim as your own will be indeed yours, nor for how long. The consequence is, in Hobbes’s parlance, anticipation: “that is, by force, or wiles, to master the persons of all men he can, so long, till he see no other power great enough to endanger him”,
            
              13
            
             in addition to the continuous disposition to doubt and distrust others, which is the true nature of war. You may enjoy things, you may work, and your work may bear fruits. But there is no certainty that you will be able to hold on to those things as yours in the robust sense whereby 
            
              yours 
            
            means that possessions are backed by property rights.
          

          
             
            And so, it is fair to say that the state of nature is one of unpredictability and uncertainty. One should remember that the state of nature is a state of war not because there is actual fighting and battling — not because the condition of individuals is 
            
              actually
            
             bad, but because the normative framework (rules, norms, incentives, etc.) under which individuals live makes it impossible for them to plan their lives in advance. For: 
          

          
            
              Warre, consisteth not in Battel onely, or the act of fighting, but in tract of time, wherein the Will to contend by Battel is sufficiently known: and therefore the notion of 
              
                Time
              
              , is to be considered in the nature of Warre; as it is in the nature of Weather. For as the nature of Foule wather, lyeth not in a showre or two of rain; but in an inclination thereto of many dayes together: So the nature of War, consisteth not in actuall fighting; but in the known disposition thereto, during all the time there is no assurance to the contrary. All other time is 
              Peace.
              
                14
              
            

          

          
             
            And so, Sandro’s contention that history and anthropology show that there are or have been stateless societies that have had legal systems and that “the historical presence of at least a peaceful and prosperous system of organisation of a community (a normative order) that was not based on centralised rule invalidates the Hobbesian thesis that such centralised power was necessary to overcome the ‘state of nature’”,
            
              15
            
             misses the point that particular instances of observable welfare among individuals living in stateless societies is not the criterion by which the success of the Hobbesian state should be measured. The primary point of the Hobbesian state is that long-term certainty is the condition for living life without the anxiety that comes with knowing that the only thing you know for sure is that life is uncertain. Life is solitary, poor, nasty, brutish, and short because in a state of nature, in a state without a common power keeping everyone in awe: 
          

          
            
              there is no place for industry, because the fruit thereof is 
              
                uncertain
              
              : and 
              
                consequently
              
               no culture of the earth; no navigation; nor us of the commodities that may be imported by sea; no commodious building; no instruments of moving and removing such things as require much force; no knowledge of the face of the earth; no account of time; no arts; no letters; no society; and which is worst of all, continual 
              
                fear
              
              , and 
              
                danger
              
               of violent death”.
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            The italics are central here. The things 
            
              potentially
            
             lacking in the state of nature are a 
            
              consequence
            
             of uncertainty. Coming back to Sandro’s point, notice that this is compatible, as historical record or anthropology may suggest, with the actual existence of human associations that did enjoy commodities for certain periods of time. Hobbes does not deny this. What he questions is the possibility of enjoying those commodities in the long-term. Conversely, he does not deny that actual states may fare poorly on morality, rights, fairness and so on. The question, rather, is whether stateless societies can establish the conditions under which individuals may plan their lives in advance with some degree of certainty towards the future.
          

          
             
            So, I agree with Sandro that the state is not an unqualified good. But so do Hobbes, Locke, and Rousseau. The state is an instrument, a minimal condition for the secure creation, acquisition, and enjoyment of the things necessary for a predictable life.
          

          
             
            There is an additional reason for doubting Sandro’s depiction of contractarians as championing the state without qualification that is worth mentioning, even if quickly. To wit, that advocating for the state as condition for certainty, and for certainty as a condition for the emergence and securing of other goods and values, is compatible with accepting that some predictability can be expected in certain stateless human associations.
            
              17
            
             It suffices to say here that it is difficult to accept that such predictability can be expected once those associations grow to certain extents and, in any case, when they reach the size and complexity of modern nations. This means that there is a problem of scale in terms of the number of individuals one can reasonably expect to cooperate spontaneously, i.e., without centralised coordination of the kind the state is meant to provide. Given that Sandro does not put too much weight on this point, I will limit myself here to stating that not only for the kinds of philosophical reasons that contractarians offer but also as a matter of empirical record, we know that whereas cooperation can be expected in the absence of state apparatuses, such cooperation is limited in non-negligible ways. Consider, for example Chen and Deakin, who, by focusing on China, argue that alternatives to the rule of states, including interpersonal trust, closed networks, and authoritarian political control, “can only achieve limited scale and scope effects, and are prone to high deadweight costs arising from corruption and the capture of the public sphere by private interests”.
            
              18
            
             In short, it may be the case that non-state societies are stable and non-arbitrary. Yet, once those groups reach a certain size and the relationships between their members reaches a certain complexity, it becomes more difficult to expect that cooperation will ensue. When such size and complexity — the size and complexity of contemporary nations — is reached, then centralised, clear, and long-term non-arbitrary rule becomes necessary.
          

          
            3 The State and the Rule of Law
          

          
             
            In what remains of this brief essay, I will give a more proper name to what I have thus far loosely referred to as predictability, certainty, and so forth: the rule of law. I will thus rehearse some connections between the state and the rule of law, connections which I see not merely as contingent, but as necessary. This leads me, towards the end, to agree with Sandro on the importance of the 
            
              ius/lex
            
             distinction with one difference, namely, that in my view the divide is a constitutive function of the state. Following up on my reflections above, the claim, which will need more elaboration than I can provide here, is Hobbesian in spirit: the state may fall short of providing subjects with several goods and with incarnating important political and moral values. What it cannot fail to do to be considered a state, is to create the conditions for a predictable life. Whether this suffices to say that the state is committed to the rule of law depends on how demanding our conception of this value may be. Here, I take no side on that discussion, which requires being tackled elsewhere. Yet, this one element, predictability, shared by every rule-of-law scholar as essential to even the most minimalist or thin interpretation of the concept, is a necessary feature of the state. My disagreement with Sandro should then become visible: it is in the very terms of the function the state is supposed to fulfil — to replace the normative structure of an uncertain state of nature with a predictable civil state — that its actions should be evaluated. That minimal and basic rule-of-law function is a normative background — 
            
              ius — 
            
            against which 
            state action — through 
            
              lex 
            
            — ought to operate. 
          

          
             
            Now, to say that 
            
              ius
            
             is related to the rule of law and that the rule of law is a feature of every state, requires more specification, for the rule of law is a contested concept. Commentators often endorse either “thinner” or “thicker” versions of the doctrine, according to whether they see it as comprising more or less substantive subprinciples. Those championing thicker versions see the rule of law as a complex principle informing legal systems that include, for example, respect for human rights, dignity, or justice. Thinner versions are more concerned with avoiding conceptual stretching and thus limit the doctrine to the formal elements that make the law, the law. Those endorsing this view consider that the subprinciples comprising the doctrine include the requirement that laws should be general, clear, prospective, enforceable, public, and predictable.
            
              19
            
          

          
             
            Yes, laws should be predictable, just like state action. This is where the connection between the state and the rule of law becomes visible. To make this clear, two things should be noticed. First, that the tenets informing thinner conceptions of the rule of law are also taken as necessary features of the rule of law by scholars endorsing thicker versions. This means that while thicker conceptions are more demanding in terms of the conditions that are taken as sufficient for the rule of law to emerge, they agree with thinner or functionalist conceptions that formal requisites are necessary conditions for the ideal to obtain. In a nutshell, if you want respect for human rights, dignity, and so on, you also need predictability, stability, etc. Second, that irrespective of the differences between rule-of-law theories, this minimal agreement on the functional requirements of the doctrine signals an additional feature shared by all conceptions, namely, that power over others ought to be exerted non-arbitrarily,
            
              20
            
             and that non-arbitrariness means clarity as to who rules and how, in ways that allow individuals to plan their lives in advance with a certain degree of certainty — that the exercise of public power is made predictable.
          

          
             
            This marks an agreement with Sandro’s idea that 
            
              ius
            
             should constraint 
            
              lex, 
            
            for the demand for predictability is precisely that: a demand — a normative background against which the holder of political power ought to exert it for it to count as discharging its function. Coming back to Hobbes, it ought to be stressed that, as I have mentioned above, this is precisely what is expected from the state. The very reason why individuals who “naturally love Liberty”
            
              21
            
             in the state of nature would be willing to give up on their right to all things and create a mortal good that keeps everyone in awe, is that they need certain common constraints for that freedom to be meaningful. The point of the state is its function, and its function is to make life predictable, as miserable as it may be in sundry other respects — to take subjects out of that condition where they are in a constant state of anticipation because the only thing you know is that you do not know how life is going to be tomorrow. This may not be enough for living a decent life, as substantivist rule-of-law scholars are adamant to claim, as history and anthropology may show, and as Sandro suggests. Granted. However, the possibility of life planning is a basic condition of non-arbitrariness, which in turn is a condition for the enjoyment of all these other goods. And it is in this sense that I claim that the state, and the Hobbesian state in particular, is a condition for the rule-of-law.
          

          
            4 Conclusions
          

          
             
            As anticipated above, my disagreement with Sandro is a minor point of contention with an argument the normative orientation of which I share — that the minimal condition for a state to emerge and operate as such is that it should create predictable conditions for the exercise of power. This is a rule-of-law function. From the perspective of their functions, all states — even the Hobbesian state — are bound by at least this rule-of-law purpose. In contrast to Sandro's argument in his intriguing book, the demand for predictability imposed on the state is 
            
              ius
            
             constraining 
            
              lex
            
            , legal otherness constraining state action.
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              Is the state necessary for the rule of law to emerge? Paolo Sandro thinks it is not. I, by contrast, think it is. The reason for my disagreement can be summarised as follows: Sandro misrepresents the contractarian narrative warranting the existence of the state’s right to rule over its subjects. This leads him to conclusions potentially at odds with his concern for 
              
                legal otherness 
              
              and, by implication, for the rule of law. My suggestion is that there is no 
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            Paolo’s book is masterful in many respects, and there is much in it with which I agree. For instance, chapter 4 on discretion is, in my opinion, a 
            
              tour de force
            
            . Obviously, this paper would not be of any interest if it just pointed out the many areas of agreement between Paolo and me. So, instead, this paper will address some issues that Paolo and I staunchly disagree about, and this will allow us to push an ongoing discussion further. Ultimately, I think these issues are unnecessary complications brought about by Paolo’s eagerness to rattle and renew our common frameworks, and I think they are severable from the main points of his book. 
          

          
             
              Paolo writes that the distinction between 
            
              lex
            
             and 
            
              ius
            
             is “the duality that makes constitutionalism possible” (Sandro 2022: 50). It must be an important distinction then! However, the distinction is introduced in chapter 2, where it is discussed at length, and then it just disappears from the remainder of the book, only to make a timid reappearance at the end of chapter 6 (Sandro 2022: 245) where it surprisingly (somewhat) undermines the book’s main thesis. 
            
              Ius
            
             and 
            
              lex
            
            , it appears, are treacherous friends. 
          

          
             
              I will proceed in three parts. After explaining why Paolo thinks this distinction is important, I will show why I think it is problematic in its own right, and furthermore, why it undermines several parts of Paolo’s main tenets. Instead, I will show that Paolo’s main “Ferrajolist” worry, namely, the question of “how are we to explain the existence of illegal/unlawful law?”, can be answered quite simply: 
            
              Lex superior derogat inferiori
            
            . (There will be a lot of Latin in this paper, and I apologize in advance). 
          

          
            1 The distinction: a quick précis 
          

          
             
            One can sum up the 
            
              ius/lex
            
             distinction, as it is introduced by Paolo, as follows. If law is understood as the mere product of political power, then it is impossible to understand how that power can be limited 
            
              by law
            
            . It may be limited by a set of very different factors (self-restraint, religious factors, political expediency etc.), but law cannot be one of them. If law is to limit the ability of political organs to enact law, then it must be of a different kind than the law it limits. Hence the distinction between 
            
              lex
            
            , which is the product of political power and 
            
              ius
            
            , a type of positive law that stems not from political will but from the customs discovered by jurists by the use of reflexive reason. 
          

          
             
            It’s important to stress that 
            
              ius
            
             is positive law, even if it is (at least prima facie) not posited. Paolo’s insistence on this positive character is important, since he wants to avoid the association with the recent resurgence of natural law theorizing about the 
            
              ius/lex
            
             distinction. As Paolo himself notices (Sandro 2022: 52), arch-natural lawyer John Finnis (2011: 228) briefly but sharply criticized people like Michel Villey
             
            (see 
            
              infra
            
            ) who drew too sharp a distinction between 
            
              lex
            
             and 
            
              ius
            
            . But nowadays, natural lawyers are rediscovering this distinction as part of the highly contested new “common good constitutionalism”. Adrian Vermeule thus writes: “
            
              Lex is 
            
            the enacted positive law, such as statute. 
            
              Ius 
            
            is the overall body of law 
            generally, including and subsuming 
            
              lex
            
             but transcending it, and containing general principles of jurisprudence and legal justice” (Vermeule 2022: 4). Vermeule insists, somewhat mysteriously, that 
            
              ius civile
            
             (municipal law) is “positive law without jurisprudential positivism”
            
               
            
            (Vermeule 2022: 18). However, he claims that positive law as it is “can only be interpretated in light of principles of political morality that are themselves part of the law” (Vermeule 2022: 6). 
            
              Ius civile 
            
            is determined by 
            
              ius naturale 
            
            through and through. Based on this understanding, Vermeule suggests that constitutional provisions should be interpreted not only as an instance of 
            
              lex
            
            , but with regard to its background moral and political commitment, that is the principles of legal justice that are part of 
            
              ius naturale
            
            
              
                1
              
            
            .
          

          
             
            Paolo acknowledges that many authors in the Anglo-Saxon world
            
              2
            
             (such as Hart 2012: 208) 
            tend to reduce 
            
              ius 
            
            to a moralized concept of law (Sandro 2022: 53). But Sandro disagrees: 
            
              ius 
            
            and 
            
              lex 
            
            ought to be understood “as two different independent types, or bodies, of law, whose constitutive difference lies in their distinct sources”. 
            
              Ius
            
             (at least in the sense of 
            
              ius civile
            
            )
            
               
            
            is positive law through and through. It is grounded not in moral facts, nor in moral laws. Rather, it is a mere social fact, but this social fact (or set of facts) is the complex combination of various lawyers and judges working in coordination. 
            So, there are two “types” or “bodies” of law, 
            
              lex
            
             and 
            
              ius
            
            . Paolo is adamant that we should distinguish between them, and I think there are two main reasons. One is jurisprudential and the other is a more contingent, political reason. 
          

          
             
            The first reason is that Paolo is fascinated by the problem of unlawful law, which is part of the background of Ferrajoli’s 
            
              garantiste
            
             conception of constitutionalism
            
              3
            
             (Ferrajoli 1989). Modern constitutionalism brings a series of warrants against misrule with the use of one specific technique, namely, making law produced by the political organ (typically the legislature) 
            
              invalid
            
            . Ferrajoli (2007: 530-542) and Paolo both wonder: how can a law be unlawful? The former answers by distinguishing between law in force and valid law. Paolo elaborated and improved this distinction in a very important paper, “Unlocking Legal Validity” (Sandro 2018). The 
            
              ius/lex
            
             distinction appears to be yet another refinement on his earlier theory, since it brings the idea of a certain type of law not amenable to political fiat to the fore: “it is only with the emergence of a new type of positive law (besides law as the expression of political authority) that it becomes possible, conceptually to limit law 
            
              by 
            
            law” (Sandro 2022: 53). If law is only
            
               lex
            
            , Paolo argues, there is no other way of limiting law but to limit it from the 
            
              outside 
            
            (e.g., by moral norms); it is only if there is another, kind of law, different than 
            
              lex
            
            , that 
            
              lex
            
             can be limited and checked by law. 
          

          
             
            The second reason is Paolo’s strategic insistence that constitutional codification is but a stage of constitutionalism and that there is no intrinsic difference, in that respect, between codified and non-codified constitutions. Codification is just a way of fixating the content of 
            
              ius
            
             at a moment in time. This insistence is, as I said, strategic, and it is political. The point is that in a country such as the UK, common law provides a constitutional framework that the “lions under the throne” (Sedley 2015) can use — and have used — against first the King and then Parliament, from, say, 
            
              Dr Bohnam’s 
            
            case
            
              4
            
             to the Supreme Court’s treatment of ouster clauses in e.g., 
            
              Privacy international.
            
            
              
                5
              
            
             Paolo writes: “the common law of the land that has developed in England since the twelfth century represents – or so it can be argued – a direct evolution of the Roman 
            
              ius
            
             model” (Sandro 2022: 11). This is a hotly debated subject and I will not delve into it in much detail here. Suffice it to say that Paolo’s brand of common law constitutionalism clashes with many dogmas, such as parliamentary sovereignty, and that the extent to which courts in the UK can be put to the task of checking the actions of political organs is a matter of deep controversy (especially after the 
            
              Miller 2
            
             case in 2019
            
              6
            
            ). It could also be argued that by making the common law the paradigm of constitutionalism in the UK, Sandro to some extent erases Scots Law, but again, that is really beyond the reach of this paper. 
          

          
            2 A problematic distinction
          

          
             
            There is no denying that, both as a terminological matter and as a legal and conceptual one, 
            
              ius 
            
            and 
            
              lex 
            
            mean two different things. Any French or German reader would readily agree that 
            
              Gesetz 
            
            and 
            
              loi 
            
            mean something different than 
            
              Recht 
            
            and 
            
              droit
            
            , and to a very large extent this distinction maps onto the 
            
              lex/ius 
            
            distinction. Paolo is also right that the relationship between 
            
              ius 
            
            and 
            
              lex 
            
            is not — or at least not exclusively — a relation between a sum total and one of its components (
            
              lex 
            
            being a kind of 
            
              ius, 
            
            or a source of 
            
              ius
            
            ).
             Indeed, the exact 
            
              locus
            
             of the distinction is somewhat ambiguous. Although in certain contexts it makes sense to say that 
            
              lex
            
             is one of the sources of 
            
              ius
            
            , in other contexts it does not. What makes the distinction difficult to translate into English is that although 
            
              lex
            
             can be translated as 
            
              statute 
            
            and 
            
              ius 
            
            as 
            
              law 
            
            in certain contexts (statute being —uncontroversially I think— a source of law), it’s not so simple in others. Sometimes, 
            
              lex 
            
            doesn’t mean a (statute-like) norm, but 
            
              the law
            
            , such as in the expression “in the name of the law” (“
            
              Im Namen des Gesetzes
            
            ”, “au nom de la loi”), in which 
            
              lex
            
             means 
            
              nomos, 
            
            the very concept of a general, authoritative legal norm. Thus, Article 6 of the French Declaration of 1789 reads: “
            
              The law
            
             (
            
              la Loi
            
            ) 
            
              is the expression of the general will
            
            ”, “
            
              la loi
            
            ” goes well beyond mere 
            
              statutes
            
            : it refers to the very idea of a 
            
              general legal norm
            
            , laid down in a top-down manner by any authority legally authorized to represent the people and express their will. 
          

          
             
            Meanwhile, 
            
              ius 
            
            often means 
            
              law 
            
            in general, but it can also do so in a moralized sense (pace Paolo): in French, 
            
              droit
            
             is infused (albeit certainly mistakenly) with a somewhat undertheorized notion of justice. When we say that something is contrary to “le Droit”, we do not just mean that 
            
              a law
            
             (a 
            
              lex
            
            ) prohibits it. 
            Besides 
            
              Ius/droit/Recht
            
             can also mean “right”, hence the famous mistake of translating 
            
              Rechtsphilosophie
            
             in the Hegelian context as 
            
              Philosophy of Right
            
            . 
          

          
             
              I am not sure that what precedes will make much sense to a native English speaker, but do not think it would be disavowed by a French or a German jurist. It shows that the 
            
              ius/lex 
            
            distinction is real, but also that it is complex, if not outright messy. In what follows I will try to show that, in part due to this messiness, the 
            
              ius/lex 
            
            distinction cannot serve the function nor fulfill the purposes that Paolo assigns to it. 
          

          
            2.1 Problems with the Roman law pedigree of the distinction
          

          
             
            I am not a legal historian, and this is meant to be a short paper. So, I apologize in advance for the oversimplifications that follow. 
          

          
             
            According to Paolo, 
            
              ius 
            
            emerged as a distinct body of law, different and separate from law as the expression of the will of political authorities. Drawing on Schiavone (2012), Paolo locates the emergence of 
            
              ius 
            
            at the end of the Roman Republic, when a small group of jurists interpreted and systematized the ancient 
            
              mos
            
             into a body of workable rules. 
            
              Ius
            
             would, then, compete with 
            
              lex
            
            , and ultimately limit 
            
              lex
            
            ,
            
               
            
            as the proper way to regulate the social order. 
          

          
             
            However, a closer reading of Schiavone’s 
            book yields a somewhat more nuanced and complex picture. As Schiavone shows, 
            
              ius
            
             actually predates 
            
              lex
            
            , and its origins can be found in the early years of Rome’s foundation. Contrary to the Greek notion of 
            
              nomos
            
            , which was the standard way of ordering the social group in Greek polities, in the early years of the Roman monarchy the Roman legal system did not take the form of top-down, publicly promulgated rules. Instead, it was a religious matter (see Magdelain 1986), placed in the trusted hands of the 
            
              pontifices
            
            , the religious authorities (Schiavone 2012: 76 ff): they would frequently be asked questions by the 
            
              patres
            
             — the heads of the affluent and powerful patrician families — on what 
            
              ius 
            
            required in such-and-such a case, and the 
            
              pontifices
            
            ’ answers (
            
              responsa
            
            ) were authoritative. The archaic 
            
              ius
            
            , such as it appeared and consolidated itself in the last century of the Roman monarchy (7
            
              th
            
            -6
            
              th
            
             century BC),
             was not a coherent set of publicly laid-down general rules but rather a set of private answers to private legal problems, provided on a case-by-case basis. As such, they dealt exclusively with private law matters. 
          

          
             
            The first recorded 
            
              leges 
            
            appeared with the Republic
            
              7
            
             at the very end of the 6
            
              th
            
             century: the first recorded 
            
              lex
            
             is the 
            
              lex Junia
            
            , which provided for the deposition of the last Tarquinius king. 
            
              Leges 
            
            were primarily enacted by the 
            
              comitiae
            
            , the people’s assemblies, and although they were top-down laid-down acts of political will, they remained quite sparse throughout the Republic: there is only a hundred or so statutes recorded between 509 and 30 BCE. The first written 
            
              lex
            
             that we have written traces of is the Law of the Twelve Tables, promulgated 
            in 449 BCE. The Twelve Tables were a fundamental turn in many respects. As Schiavone shows, they were an attempt to put the secret, aristocratic and religious content of the pontifical 
            
              responsa 
            
            into a set of coherent, publicly promulgated rules: “from a secret 
            
              ius 
            
            to an officially proclaimed lex” (Schiavone 2012: 93). There is no denying that the Twelve Tables marked a paradigm shift, not only because of the specific mode of law-issuance it entailed but also because 
            
              lex
            
             was one of the tools of a shared democratic aspiration (Ducos 1984: 83 ff). 
          

          
             
            
              Ius
            
             was not dead as a way of law-making, though. And as Paolo rightly points out, it regained its strength throughout the Republic in an ever more secularized form, albeit still a tool at the hands of the patrician nobility (Schiavone, 2012: 136). It evolved into a set of rules, worked out by jurisconsults (such as the Mucii Scaevolae) and judges (
            
              praetores
            
            ), whose edicts went beyond the mere case at hand and applied to all citizens. By the end of the Republic, 
            
              ius 
            
            was a wholly systematized body of rules, regulating most aspects of the lives of Roman citizens. 
          

          
             
            Does that mean that Paolo is right that 
            
              ius 
            
            was thought of as a 
            
              check 
            
            on the legislative powers of the political authority (that is, mainly the 
            
              comitiae
            
            )? It is quite doubtful. Not only were they “distinct but not diametrically opposed” (Schiavone, 2012: 135), but they did not have the same object. 
            
              Ius 
            
            was concerned exclusively with private law issues. Some 
            
              leges, 
            
            beginning with the Twelve Tables, 
            
              did
            
             bear on private law, but they were the exception. Most of them were dealing with public law issues, such as the powers of consuls, the relationships between plebeians and patricians, the powers of the Senate and the 
            
              comitiae
            
            , etc. It is therefore inaccurate to make 
            
              ius 
            
            the ancestor of constitutionalism, as Paolo does, since 
            
              ius 
            
            (as a specific body of law) 
            was not at all concerned with constitutional rules. Paolo is right that in the early years of the Republic there was a conflict between 
            
              ius 
            
            and 
            
              lex, 
            
            but it resulted in
             a division of labour between 
            
              ius 
            
            and 
            
              lex
            
            : 
            
              ius 
            
            was not a limit on lex, but rather a set of rules adopted in another way than 
            
              leges 
            
            were and relative to another domain. Even though in the early Republic 
            
              leges
            
             
            would typically have sections stating that they ought to be construed in a way consistent with previously established 
            
              ius
            
            
              
                8
              
            
            
               
            
            (“
            
              si quid ius non esset rogarier, eius ea lege nihilum rogatum
            
            ”
            
              9
            
            ), the fact remains that 
            
              leges 
            
            that would encroach on 
            
              ius’ 
            
            domain
             or that would even be inconsistent with 
            
              ius 
            
            were not 
            
              eo facto
            
             unlawful (Ducos 1984: 220). It is therefore misleading to claim that the 
            
              ius
            
            /
            
              lex 
            
            distinction makes constitutionalism possible, since 1) the distinction between 
            
              ius 
            
            and 
            
              lex 
            
            was domain-dependent, 2) a 
            
              lex
            
             encroaching on 
            
              ius
            
             would not be invalid, and 3) (what would today be called) constitutional rules were primarily 
            
              leges
            
            . 
          

          
             
            Besides, throughout the imperial period, the distinction became more and more fluid, as the legislative powers of the people were transferred into the hands of the Senate and the emperor’s decrees (
            
              constitutiones
            
            ) evolved as an autonomous source of law. By the time the 
            
              Corpus iuris civilis
            
             was compiled, the idea that 
            
              ius 
            
            and 
            
              lex 
            
            were two different bodies of law, or even two different “sources of law”, had long been abandoned. 
          

          
             
            Rather, “
            
              ius
            
            ”
             meant roughly three different things. The first meaning of 
            
              ius
            
             was what we call 
            
              law
            
            , or “
            
              le droit
            
            ”,
             in general (making it quite clumsy to designate it as a “body/source of 
            
              law
            
            ”, that is, of itself!) Even though Livy was clearly indulging in a bit of wishful thinking in the early years of Augustus’ reign when he wrote that the Twelve Tables where “the source of all public and private law” (
            
              fons omnis publici privatique iuris
            
            ) (Livy, 
            
              History of Rome
            
            , III, 34), the idea that 
            
              lex 
            
            was a “source” of 
            
              ius
            
             was clearly right, even though the Roman meaning of “
            
              fons iuris
            
            ” was very different from our modern notion of formal sources of law. Gaius thus writes: “
            
              Constant autem iura populi Romani ex legibus, plebiscitis, senatusconsultis, constitutionibus principum, edictis eorum qui ius edicendi habent, responsis prudentium
            
            ” — i.e., “Roman law consists of statutes (
            
              leges
            
            ), plebiscites, senatusconsults, constitutions of the emperors, edicts of magistrates authorized to issue them, and opinions of jurists” (Gaius, 
            
              Institutes
            
            , I.1.2
            ). 
            
              Ius
            
             (law) is a set of 
            
              iura
            
             (laws) of which 
            
              leges
            
             are one important species. See also e.g., Digest, 1.3.3.: 
            “
            
              iura constitui opportet in his quae (…) ut plurimum accidunt
            
            ” (“one ought to 
            
              establish laws 
            
            (
            
              iura
            
            ) only with regard to cases which occur frequently”). And 
            Digest 1.3.9 clearly shows that political authorities can enact 
            
              ius
            
            :
            
              “
            
            
              Non ambigitur senatum ius facere posse
            
            ”: there is no doubt that the Senate (as political an authority as there is, especially during the imperial period!) can make 
            
              ius
            
            . 
          

          
             
            The second meaning, certainly the clearest legacy of the original concept of 
            
              ius
            
            , was the notion of 
            
              ius 
            
            as 
            
              a specific science 
            
            or 
            
              expertise
            
            . The famous sentence at the very beginning of the Digest, “
            
              ius est ars aequi et boni
            
            ” (Digest, I.1.1), 
            refers to 
            
              ius 
            
            as an 
            
              art
            
            , that is, as the science of what is just and unjust, to which jurists, lawyers and judges alike partake. 
          

          
             
            The third meaning is 
            
              ius 
            
            as 
            
              right
            
            , albeit in the sense of authorization
            
               
            
            or (conferred) power (such as in the praetor’s 
            
              ius edicendi
            
            )
            , rather than in our modern sense of subjective rights. 
          

          
             
              To sum up: although Paolo is right that 
            
              ius 
            
            and 
            
              lex 
            
            initially meant two different “bodies of law” regulating two different aspects of social life, the distinction did not mean that 
            
              ius 
            
            acted as a check or a limit on the lawmaking powers of political authorities, the way constitutional rules would. A 
            
              lex
            
             that would contradict some part of 
            
              ius 
            
            would not be 
            
              eo facto
            
             unlawful or invalid. And the 
            
              ius
            
            /
            
              lex
            
             distinction evolved in such a way as to make the distinction practically irrelevant, except for the moralized idea of 
            
              ius
            
             as the art of justice.
          

          
            2.2 Problems with the jurisprudential relevance of the distinction 
          

          
             
            Now, let us put aside issues with Roman legal history. Is the 
            
              ius/lex
            
             distinction (even 
            
              stipulatively
            
             defined) relevant for jurisprudential enquiries into the nature of law? I do not think so. 
          

          
             
            Some legal philosophers have tried to give jurisprudential significance to the distinction. For instance, the French legal philosopher (and all-around eccentric) Michel Villey, a staunch defender of the 
            
              ius/lex 
            
            distinction, claimed that
            
               ius
            
            , not 
            
              lex
            
            , was the core of law’s nature. He argued that 
            
              ius
            
            , as such, was not a matter of rules or norms 
            
              at all. 
            
            The consequence 
            was that law was not a matter of rules or norms. The modern emphasis on 
            
              la loi
            
            , 
            
              Gesetz
            
            , 
            
              norm
            
            , and the like was a distortion of law, of the true nature of law, of 
            
              le droit
            
             (see Villey 2006: 196 ff).
          

          
             
            In Villey’s view, 
            
              ius
            
             is not a matter of normative prescription; it is not a matter of deontic propositions; it is a mere matter of objective fact. Drawing on the famous formula by Ulpian (Digest 1.1.3) that justice is “
            
              ius suum cuique tribuere
            
            ” (to give to each their own), Villey argues that 
            
              ius 
            
            means a just state of affairs, for instance, the just state of affairs that Pomponius 
            
              has a debt
            
             of 1000 euros 
            
              vis-à-vis
            
             Titus. The relevant point according to Villey is not that Pomponius ought to pay 1000 euros, or that there is a norm to that effect. The point is that Titus has a 
            
              thing
            
            , which is a 
            
              claim of debt
            
            
              
                 
              
            
            against Pomponius, and if Pomponius disagrees, a judge will say, “no, Titus is the creditor”. This is a descriptive sentence, not a prescriptive one. Whereas 
            
              lex
            
             is a norm, 
            
              ius
            
             is a fact. It’s a thing, or rather a relation between things (debts, claims, properties, etc.) and persons. 
            
              Ius 
            
            is the just ordering of relations between things and persons, and whether 
            
              x 
            
            is 
            
              ius 
            
            or not is just as truth-apt as the proposition “it rains”. In that perspective, 
            
              lex 
            
            can, albeit very marginally, modify the parameters of what is just, just as other inputs, such as the jurisprudents’ writings and the pretorian edicts usually do, but the operation of law is ultimately a matter of fact, not a normative matter. Per Villey, “all the things that we call law
            
               
            
            [
            
              le droit
            
            ] preexist the written rules which express them” (Villey 2009: 93). Villey’s theory is very strange (I will not elaborate further), but it is at least consistent in the sense that it draws a sharp ontological distinction between 
            
              ius 
            
            and 
            
              lex. 
            
          

          
             
            I cannot see anything similar in Paolo’s distinction (and that is for the best, if I may add). If we are not to draw an ontological dichotomy between 
            
              ius 
            
            and
            
               lex
            
             as sharp as Villey draws — a dichotomy that is not germane to our intuitions about the way legal systems currently operate —, then one is left with the mere distinction between two bodies, or two sources, of law. Paolo is clearly right about 
            
              lex
            
             being a distinct body of law that is dependent on the will of political authorities. But I do not see why we should lump together all the other sources of law (notably custom, precedent, and perhaps legal scholarship
            
              10
            
            ) under the appellation “
            
              ius
            
            ” just because at some point during the late Roman Republic 
            
              ius 
            
            meant something such as a distinct body or source of law. And even if one uses 
            
              ius 
            
            with this specific meaning of a distinct source of law, there is still no explanation for why one body of law (
            
              ius
            
            )
            
               
            
            would necessarily act as a limit on the other (
            
              lex
            
            ), making it unlawful to enact a norm belonging to one set that would be repugnant to the other. One would have to understand 
            
              ius
            
             as a kind of
            
               ius
            
             cogens by which the lawmaker (that is the lex-maker) has to abide on pain of nullity. But I certainly do not see why it should necessarily be so, especially as 
            
              ius 
            
            was not thus understood by the Romans themselves. 
          

          
             
            Indeed, it makes much more sense to understand 
            
              ius 
            
            the way imperial jurisconsults did, as (roughly) a synonym for “law in general” and/or a legal system: 
            
              ius civile, ius gentium 
            
            etc
            . In this respect 
            
              ius 
            
            is a set 
            of legal norms (
            
              iura
            
            )
            . 
            
              Lex
            
             can be then understood in two different ways. 
          

          
             
            
              Lex 
            
            in the narrow sense means a specific 
            
              source of law. 
            
            As such, it refers to
            
               
            
            legislation in general, that is, any legislated norm, which includes not only primary legislation passed in Parliament but also constitutional legislation, delegated legislation, executive decrees, etc. In that narrow sense 
            
              lex
            
             is one important source of law, and Paolo is clearly right when he suggests that 
            
              lex
            
             is an important source of law, but by no means the only one. If we admit that sources of law are social facts, which the rule of recognition picks out as the criteria of validity for legal norms, then 
            
              lex
            
             in the narrow sense means one specific type of source, that is one specific type of social facts, alongside other kinds of sources (custom, treaties, precedent, and so forth). 
          

          
             
            By extension or metonymy, however, 
            
              leges 
            
            and 
            
              iura 
            
            can be used interchangeably as meaning 
            
              legal norms 
            
            (or 
            
              laws
            
            )
            
               
            
            in general, 
            regardless of their sources. Such is the way 
            
              lex 
            
            is used in many Latin legal adages. 
            A good example is 
            
              Lex posterior
            
             or 
            
              Lex specialis
            
            . When we say that the special 
            
              lex
            
             (that is, “the special legal norm”, or “the special law”) derogates from the general one, the specific source of the 
            
              lex 
            
            in question
            
               
            
            is not quite relevant. One example among many others: in the 
            
              Nicaragua v. US
            
             case in 1986, the International Court of Justice stated that “treaty rules being 
            
              lex specialis
            
            , it would not be appropriate that a State should bring a claim based on a customary-law rule if it has by treaty already provided means for settlement of such a claim.”
            
              11
            
             Neither treaties nor customary laws are 
            
              leges 
            
            in the narrow sense, but they definitely are in the broader, metonymic sense of 
            
              lex
            
             as 
            
              legal norm
            
            . 
          

          
             
            So, either 
            
              lex
            
             means 
            
              legislation
            
            , and it is just one source of law among many others; or 
            
              lex 
            
            means 
            
              legal norm
            
            , whatever its source. In both cases 
            
              ius
            
             simply means 
            
              law 
            
            (in the sense of “legal system”, or “
            
              le droit
            
            ”)
            . The jurisprudential relevance of the distinction is quite limited, and we can use the usual categories of jurisprudential talk: law (
            
              le droit
            
            ), legal system, laws, legal norms, sources of law, etc. Of course, the difference between various sources of law, and the centrality of legislation in modern legal systems is of great jurisprudential importance. But one does not need the 
            
              ius/lex 
            
            distinction to conceptualize it. 
          

          
            2.3 Problems for legal constitutionalism
          

          
             
            Paolo aptly identifies the crux
            
               
            
            of legal constitutionalism: how to make certain laws unlawful and how to understand the possible unlawfulness of law? He thinks that the answer is to be found in the 
            
              ius/lex 
            
            distinction: 
            
              ius
            
             would be understood as the original matrix of the limits that can be legally imposed on the law-making powers of legal authorities, which is what a constitution is about. Even if I were to grant that such a distinction corresponds to Roman law usage (which I dispute), and even if I were to concede that it has jurisprudential relevance (which is highly debatable), I still think the 
            
              ius/lex 
            
            distinction, such as Paolo conceptualizes it, would not be fit to the task Paolo wishes to assign to it. 
          

          
             
            First, the distinction is much too simplistic. On the one hand, you have 
            
              lex 
            
            as the product of the political will, and on the other hand, you have 
            
              ius
            
            , a body of law acting as a limit on 
            
              lex
            
            . There is 
            
              unlawful law
            
             when and if (and only if) 
            
              lex 
            
            contravenes to 
            
              ius. 
            
            But as such, this distinction, as an explanation of unlawful law, 
            cannot account for multi-layered legal hierarchies. To put it quite simply (trivially, even), unlawful law happens all the time and 
            
              across the normative board, 
            
            not just at the constitutional level. Constitutional systems usually create multi-layered legal hierarchies, not just a two-term relationship between one inferior and one superior set of legal norms. This is typically the case when 
            
              e.g.,
            
             an administrative decree clashes with a statute. And in certain countries, such as France, constitutionalism was first a kind of administrative law constitutionalism. The main guarantees of rights against the executive power were enforced by the administrative courts applying statutory law. For a long time in France, since the courts were not empowered to review the constitutionality of statutes, statutes themselves provided the benchmark of rights protection. Yet the 
            
              Conseil d’Etat
            
             “discovered” general principles of law (
            
              PGD
            
            ), which do smack of 
            
              ius 
            
            in Paolo’s sense
            
              .
            
             But the point was that statute was paramount and that statutes could indeed displace PGDs as they saw fit. Things are obviously different nowadays, and there is something like a constitutional review of statutes (such as it is exercised by the 
            
              Conseil constitutionnel
            
            ), but statutes still enshrine many fundamental rights guarantees against administrative misrule. Still, if I follow Paolo, a statute is 
            
              lex
            
             when we compare it to the constitution (which is 
            
              ius
            
            ), but becomes an instance of 
            
              ius
            
             when compared to an administrative decree or bylaw. Isn’t it more apposite to say that multi-layered constitutionalism creates a hierarchy of 
            
              leges
            
            ? If so, the 
            
              ius/lex 
            
            distinction obviously cannot be the key to understanding the process of unlawful law. 
          

          
             
            Second, Paolo writes that 
            
              ius
            
             doesn’t have “its source in the will of the sovereign” (Sandro 2022: 51). But the whole theory of 
            
              pouvoir constituant
            
            , of constituent power from Sieyes on, is that constitutions are the product of a sovereign political decision. Of course, Paolo rightly criticizes the notion of popular sovereignty (Sandro 2022: 61-62), but that’s beyond the point for the present purposes. My point is that, sovereign or not, constitution-making is a wholly political process — even in the context of a non-codified constitution. And of course, ordinary political organs play a huge part in amending the constitution, even in the most entrenched constitutions. So, it seems to me that even the most fundamental norms (Sandro 2022: 58) are still amenable to political 
            
              fiat
            
            , even if such an event is constrained by a cumbersome amendment process.
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             I agree with Paolo that constitutionalism doesn’t require an entrenched constitution, but rather that “the exercise of political power through law is limited juridically
            ” (Sandro 2022: 59). However, this is neither here nor there 
            
              insofar as the ius/lex distinction is concerned
            
            , since the very source of this “juridical limit” is itself the will of a political authority (albeit quite often, though not always, a 
            
              different
            
             political authority, such as “the people”). If by “political authority” one only means the legislator (and maybe the executive), then one is just stipulating the problem away, if not straight-out begging the question. No law is beyond the reach of the “political authority” in unentrenched and entrenched constitutional systems alike; nor does the Constitution need to be beyond the reach of the “political authority” to act as a “juridical limit” (as opposed to a mere political one) on ordinary law-making. Therefore, I agree with 
            
              everything 
            
            Paolo has to say about legal constitutionalism: but he does not need the 
            
              ius/lex 
            
            distinction to articulate it, nor does he need to de-politicize the constitution-making process. 
          

          
             
            Third, not only the 
            
              ius/
            
            
              lex 
            
            distinction is at best useless and at worst a distortion of the way constitutions operate, but it undermines Paolo’s whole point about the 
            
              creation/application 
            
            distinction being central to constitutional democracy. Since democracy is premised on the idea of 
            
              self-government
            
             by the people, the laws enacted by the people’s representatives should be applied in a way that distinguishes them from mere law (re)creation (Sandro 2022: 76-78). Therefore, as Paolo argues 
            
              contra 
            
            the so-called political constitutionalists, “there is no difference in kind between the language used in legislative and constitutional texts” (Sandro 2022: 78): judicial review of statutes 
            
              applies 
            
            the Constitution the same way ordinary judiciary activity applies legislation. Constitution-making is as much an act democratic of self-rule as legislation. Of course, Paolo agrees that laws can be relatively indeterminate and that the law-applying process is not always, if ever, straightforward (Sandro 2022: 214). A
            s Paolo insists, discretionary application (as opposed to bound application) is still application (see Sandro 2022: 116-168). 
            He also agrees that the legitimacy of judicial review is, in fact, context-dependent (Sandro 2022: 74). It is clear, however, that according to Paolo, the legitimacy of constitutional adjudication rests on the creation/application distinction, and the idea that applying the Constitution is no different than applying a statute. 
          

          
             
            But then, 
            Paolo writes: 
          

          
            
              This is where, arguably, the duality between 
              
                lex 
              
              and 
              
                ius
              
               that we have discussed in chapter two comes back to the fore: the more the decision of a court is not based on the application of 
              
                lex
              
               but on the exercise of 
              
                ius
              
               , the more the decision by the court will have to be justified on the grounds of its merits and other systemic considerations, rather than on being (linguistically) warranted by the general norm at its basis. This might be, in the end, the most important upshot of the distinction between creation and application put forward in this work: not the (descriptively untenable) rejection of the law-creation power of courts, but the clarification that in such cases the decision cannot be fully justified by the idea of application of law. (Sando, 2022: 245). 
            

          

          
             
            Indeed, I for one agree that constitutional (and much of administrative) adjudication is 
            
              sui generis
            
             to some extent; whenever a judge is empowered to review the constitutionality of a statute (or the “lawfulness of a law” more generally) the distinction between creation and application is muddied at best. But from Paolo’s own point of view, this cannot be so. If 
            
              ius
            
             is at stake when a judge reviews the constitutionality of a statute, then applying 
            
              ius 
            
            is quite different from applying 
            
              lex
            
            . If 
            
              all
            
             constitutional law is 
            
              ius 
            
            and is therefore “constructed” as much as “construed”, then constitutional judges are bound to be at least in part law-creators. Even if you agree that constitutional principles are not bluntly created by judges, or even if you claim that they are not ‘legislated from the bench’ so to say, but they are somewhat discovered via a Dworkinian law-as-integrity interpretation (which I think Paolo would reject), even then it is still very difficult to describe such an operation as mere application of pre-existing law (if only a discretionary one). And, Paolo is right that constitutional adjudication involves value-judgements typical of the law-creating process. 
          

          
             
            The upshot is that Paolo cannot have it both ways. He cannot on the one hand insist that applying the constitution and applying the statute — the two types of norms being both acts of democratic self-rule — is roughly the same process, with no real difference in terms of legal indeterminacy, then on the other hand acknowledge that since the constitution belongs to 
            
              ius
            
             it is bound to be applied in a creative way. If the constitution is 
            
              lex
            
            , then constitutional review can be democratic, but then the 
            
              ius/lex 
            
            distinction fails; if the constitution is 
            
              ius
            
            , then the application/creation distinction collapses insofar as constitutional adjudication is involved, and judicial review of statutes cannot be described as democratic.
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            3 Lex superior derogat inferiori
          

          
             
            Let us take stock. The 
            
              ius/lex 
            
            distinction Paolo draws is 1) inaccurate insofar as Roman law is involved; 2) irrelevant as far as general jurisprudential inquiries are concerned; and 3) useless for the explanation of legal constitutionalism. It even backfires up to the point that it threatens the very consistency of Paolo’s defence of legal constitutionalism. 
          

          
             
            Given that I agree with a lot of what Paolo has to say on the nature of law and adjudication, as well as with his defence of legal constitutionalism, the solution I propose is simple: 
            
              Paolo should drop the 
            
            ius/
            
              lex distinction. 
            
            In fact, he doesn’t need it since there is a much simpler explanation of the way modern constitutionalism frames the “unlawful law” issue: 
            
              lex superior derogat (legi) inferiori
            
            . 
          

          
             
            Legal constitutionalism is roughly the acknowledgement that the political and mechanical conception of the Constitution, which is roughly Montesquieu’s, has to be translated into legal terms, into a “normative” conception of the constitution. Montesquieu’s idea
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             is that the Constitution is a set of powers allocated among the various organs of the State with the hope that the interplay of the various powers at hand will yield an equilibrium and prevent abuses of power. This is roughly (
            
              mutatis mutandis
            
            ) the model of checks and balances. Legal constitutionalism, drawing on this mechanical conception of the Constitution as a fine-tuned mechanism, goes further: a constitution is a set of 
            
              laws
            
            , i.e., of legal norms, which set limits to what the organs of the State are empowered to do. The equilibrium is not obtained 
            
              from within 
            
            (that is by the interplay of the various powers), but from the application of external limits set by legal norms. Like all legal norms, constitutional norms are meant to be enforced by a certain type of organ, namely, the judicial organ. 
          

          
             
            The crucial point here is that in translating the power-allocating mechanism into a set of legal norms, legal constitutionalism did not aim, pace Paolo, to create a 
            “legal otherness” (Sandro 2022: 64 ff). On the contrary, legal constitutionalism aimed to assimilate, to homogenize constitutional rules with statutes. The reason is simple: when a conflict between the constitution and a statutory provision occurs, the 
            
              legal 
            
            way to solve the conflict is to treat them as belonging to the same genus, so that one norm can be construed as derogating the other. In a nutshell, to ensure political actors are indeed constrained by the constitution, the best way is to ensure that whenever their 
            
              lex 
            
            clashes with the constitutional 
            
              lex
            
            , the latter prevails. Thus, the best way to empower judges to enforce constitutional norms is to treat the conflict between a statute and the constitution as an 
            
              ordinary
            
             conflict of norms. In other words, the adages 
            
              Lex posterior 
            
            and
            
               Lex specialis
            
             must be supplemented with 
            
              Lex superior
            
            . 
          

          
             
            This idea, which is present in a somewhat rudimentary form in 
            Sieyes’s writings throughout the French Revolution,
            
              15
            
             is closely associated with the birth of judicial review in the United States. Both Hamilton in the Federalist 78 and Chief Justice Marshall in 
            
              Marbury v. Madison
            
             take up a similar line of reasoning. 
          

          
            
              This exercise of judicial discretion, in determining between two contradictory laws, is exemplified in a familiar instance. It not uncommonly happens, that there are two statutes existing at one time, clashing in whole or in part with each other, and neither of them containing any repealing clause or expression. In such a case, it is the province of the courts to liquidate and fix their meaning and operation (Hamilton, 2008: 382). 
            

          

          
             
            It is the province of the courts to solve normative conflicts, and judicial review instantiates a species of ordinary normative conflicts. Hence, courts ought to review the constitutionality of statutes, QED. Hamilton then explicitly (albeit a bit confusedly
            
              16
            
            ) contrasts 
            
              Lex posterior
            
             and 
            
              Lex superior
            
            : 
          

          
            
              It is a rule not enjoined upon the courts by legislative provision, but adopted by themselves, as consonant to truth and propriety, for the direction of their conduct as interpreters of the law. They thought it reasonable, that between the interfering acts of an equal authority, that which was the last indication of its will should have the preference. (…) But in regard to the interfering acts of a superior and subordinate authority, of an original and derivative power, the nature and reason of the thing indicate the converse of that rule as proper to be followed. They teach us that the prior act of a superior ought to be preferred to the subsequent act of an inferior and subordinate authority; and that accordingly, whenever a particular statute contravenes the Constitution, it will be the duty of the judicial tribunals to adhere to the latter and disregard the former (
              
                Ibid.
              
              ).
            

          

          
             
            This line of reasoning is explicitly endorsed in very similar terms by Marshall CJ in 
            
              Marbury v. Madison
            
            
              17
            
            : 
          

          
            
              It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the courts must decide on the operation of each.
            

          

          
            
              So if a law be in opposition to the constitution: if both the law and the constitution apply to a particular case, so that the court must either decide that case conformably to the law, disregarding the constitution; or conformably to the constitution, disregarding the law: the court must determine which of these conflicting rules governs the case. This is of the very essence of judicial duty.
            

          

          
            
              If then the courts are to regard the constitution; and the constitution is superior to any ordinary act of the legislature; the constitution, and not such ordinary act, must govern the case to which they both apply.
            

          

          
             
            This assimilation of judicial review to the resolution of a normative conflict, itself a routine part of judicial activity, presupposes that constitutional norms are of the same kind as the statutes they occasionally clash with, since the conflict between constitution and statute is not fundamentally different from a conflict between two statutes. The resolution of both conflicts follows a similar logic: 
            
              lex superior
            
             when the norms in conflict rank differently within the normative hierarchy; 
            
              lex posterior 
            
            when they are “acts of an equal authority”.
            
              18
            
             
          

          
             
            I am by no means claiming that Hamilton’s and Marshall’s reasoning is sound. Indeed, there is good reason to think that it rests in part on a fallacy.
            
              19
            
             There is also much reason to doubt that judicial review is a mere routine judicial act,
            
              20
            
             and that it always, if ever, involves the resolution of a genuine normative conflict.
            
              21
            
             But that is beyond the point for the present purposes. My only point is that the standard line of reasoning involved in what can be described as the 
            
              acme 
            
            of legal constitutionalism (Hamilton/Marshall) does not rest on the 
            
              ius/lex 
            
            distinction, but rather on the very idea that judicial review involves a conflict between 
            
              two leges
            
            . What makes “legal constitutionalism” possible, then, is not the distinction between 
            
              ius 
            
            and 
            
              lex
            
            , but the idea of a normative hierarchy between various kinds of 
            
              leges
            
            . To some extent, this notion of a normative hierarchy among 
            
              leges 
            
            was implicit in Roman law and throughout its reception in modern jurisprudence;
            
              22
            
             but its explicit recognition, now pervasive and almost intuitive to most lawyers, is indeed the intellectual legacy of the legal constitutionalist movement. 
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          7 The existence, as well as the nature and content, of leges regiae, which predated the Republic, is disputed among specialists (Magdelain 1978: 24; Schiavone 2012: 91) and I will not delve into this debate here. 

          8 Besides, as Magdelain notes, this (allegedly) non-derogable ius was also comprised of… previous leges! Leges were incorporated into ius, just as pretorian edicts were Magdelain 1978: 61-64. 

          9 This is the formula that Cicero mentions in the Pro Caecina. The exact formula may be different, and it most certainly varied from statute to statute. 

          10 For a defense of the idea of legal scholarship as a source of law, see, notably, Peczenik 2005: 17 and Shecaira 2013.

          11Military and Paramilitary Activities in and Against Nicaragua, Nicaragua v United States, Merits, Judgment, 1986 ICJ Rep 14, at 137. 

          12 Could ius describe only those parts of the constitution that are not amendable, such as supra-constitutional norms? Paolo alludes to it when he mentions eternity clauses Sandro 2022: 58. I for one am not quite convinced by the literature on unconstitutional constitutional amendments notably Roznai 2015, even though they find solid ground in eternity clauses and basic structure doctrines developed by some supreme or constitutional courts around the world.

          13 I am not here directly concerned with the question of the democratic legitimacy of judicial review, and I emit no opinion on the matter. I am merely pointing out the way the ius/lex distinction threatens Paolo’s own defense of judicial review as the hallmark of democratic constitutionalism. 

          14 Montesquieu 1989: 158-166.

          15 See, notably, Qu’est-ce que le Tiers-Etat? Sieyès 2003 and his defense of a judicial review mechanism during the constitutional debates in 1795. 

          16 Hamilton seems to think that the Constitution is always prior to statutory rules. But when a subsequent constitutional amendment clashes with an earlier statute, Lex superior still applies (rather than just Lex posterior). 

          17Marbury v. Madison 1803 5 U.S. 137.

          18 Of course, in many instances Lex superior, Lex posterior, and Lex specialis clash with one another. 

          19 See Troper 2005. 

          20 As Kelsen argued, constitutional review is more akin to an act of legislation (albeit a “negative” one) than to a strictly judicial one (Kelsen 1929: 56).

          21 See on this Carpentier 2020: 146-147.

          22 Halperin 2012: 354.
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          Making and re-making the theory of constitutional democracy: further observations

        

        Paolo Sandro

      

      
        
          1 Introduction

           I am incredibly grateful to the editors of Revus for hosting this symposium on my recently published (and now fully Open Access) book The Making of Constitutional Democracy: From Creation to Application of Law (hereinafter: TMCD). The comments, the majority of which originate from a book roundtable held at Roma Tre University in October 2022, are of exquisite quality. This, to be clear, should not come as a surprise, given the academic calibre of their authors, to whom goes my gratitude for their very generous engagement with my work. In what follows I try my best to address most of the challenges raised, sometimes by agreeing with them and sometimes by respectfully rejecting them. Overall, I hope that my discussion will return the complexity of the issues raised in many different areas — from the necessary connection (or lack thereof) between the state and the rule of law, to the relevance of the distinction between lex and ius for the theory of modern constitutionalism; from the relationship between the concept of normative powers and the possibility of law-application, to the undertheorised role of contingency in constitutional theory — and the scope of agreement (or disagreement) between the commentators and myself.

          2 Bello Hutt on the relationship between the state and the rule of law

           Is the state necessary for the rule of law to emerge? This is the main question Donald Bello Hut poses in his contribution to this symposium entitled “The State and Legal Otherness”. The question is prompted by some of the arguments I develop about the emergence of the social practice we generally refer to as “law” in chapter 1 of TMCD. These include the fact that I explicitly reject the equivalence between “law” and “state-law” (one of the causes of the “parochialism” of much jurisprudential discourse) and the idea of the state as an unqualified “good”. Overall, according to Bello Hutt, my position would be that “the state is not necessary for the rule of law to emerge and be secured” and “it may even be counterproductive for achieving those goals”.1 

           I must say from the outset that I disagree with Bello Hutt’s reconstruction of my argument in this respect. For, nowhere in TMCD do I say that the “state” is not necessary for the rule of law to emerge,2 let alone that it is counterproductive for achieving the ideal. I simply do not engage at all with that point. But, given that our disagreement appears broader than this specific point, we might be able to chart the source of this misunderstanding by attending at these other points first. 

           To begin with, Bello Hutt finds my way of asking whether the state is an “unqualified” good after all “puzzling”, for he cannot “think of any contractarian who would argue in the affirmative”. Therefore, he agrees with me that “we should indeed qualify its acceptance”.3 Is our disagreement here merely terminological, spurred by my use of the expression “unqualified good”? It does not seem so, since the position I was referring to is very common in the history of political thought: Bobbio has famously called the “positive” conception of the state,4 and it “culminates” in the rational conception of it “that goes from Hobbes through Spinoza and Rousseau to Hegel”.5 Crucially, the positive conception of the state is necessarily juxtaposed against a negative conception of the “non-state”, from the “wild” or “savage” state of primitive people to the state of anarchy, “understood by Hobbes as the war of all against all”.6 And it is at this positive conception of the state — which is at the basis of the contractarian thought — that the argument developed in chapter 1 of TMCD takes aim.7

           Bello Hutt retorts that the “qualification” I demand on the acceptance of the state is present in every contractarian argument for the state. Thus, according to him, for Hobbes the state is primarily geared towards predictability; for Locke, towards legitimacy and rights; and for Rousseau, towards equality.8 Bello Hutt then illustrates — necessarily in an expedited manner — the way in which, for each of these fundamental theorists, the institution of the state is normatively premised on the attainment of those values. Hobbes’ theory is particularly relevant, not just because he is the main target of the criticism in chapter 1 of TMCD but also because, crucially, Bello Hutt thinks that the value that the state must pursue for Hobbes is “the rule of law”.9 

           Up to this point, I took Bello Hutt’s reconstruction of the contractarian positive argument for the state as being normative, in the sense that the state ought to pursue certain values — which vary from contractarian to contractarian — to be deemed legitimate. But at some point in the second part of his contribution, Bello Hutt goes beyond normative arguments and appears to put forward a necessary — and not contingent — relationship between the state and the rule of law.10 More precisely, he says that predictability — a core tenet of the rule of law, irrespective of whether one holds a thinner or thicker conception of the ideal — “is a necessary feature of the state”.11 This implies that, according to Bello Hutt, what a political institution “cannot fail to do to be considered a state, is to create the conditions for a predictable life”.12 

           Rather unexpectedly, this is then followed by a return to the language of desiderata indicating a merely contingent relationship between the state and predictability: Bello Hutt affirms that “[a state’s] power over others ought to be exerted non-arbitrarily”13 and that “predictability” is “precisely” “a demand — a normative background against which the holder of political power ought to exert it for it to count as discharging its function”.14 So, which one is it: a normative desideratum, or a necessary condition, so that a political organisation not predictably exercising public power is not a “state”?

           The question is not trivial. If predictability is a (normative) “demand”, akin to others associated with the various conceptions of the rule of law, then states can contingently achieve it or not. But if it is a “necessary” feature of the state — so that a state which does not achieve (even a minimal level of) predictability is not a “state” — then all states at all times must possess, or at least display, this quality. Clearly, I have no queries about the former option, as it is fully compatible with the thesis I defend in chapter 1 of TMCD, according to which states are human institutions always in need of legitimation. But the latter contention would represent a very novel claim in political theory — at least to my knowledge — which strikes me as theoretically problematic, as well as explanatorily misguided. 

           It is misguided because the predictability of the exercise of public power appears to be neither a necessary nor a sufficient condition for the identification of a form of political rule as “state”. First, this position would rule out being a “state” for every form of political organisation in which political power is not exercised in a predictable manner. That, in my view, would leave very few historical political organisations counting as “states”, given that — at least until the emergence of the idea of the rule of law in 14th century England — there was no overarching principle clearly demanding the predictable exercise of public power.15 We would have of course to entertain a longer discussion here to fully make the point, but my contention is that a large number of “states” in human history have not exercised political power predictably, not even in a minimal sense.16 Second, it is also easy to point out that the rule of law can also be pursued (and contingently achieved) by political organisations that are not “states”, like the European Union, for instance. 

           What is constitutive of a “state” is not the predictable exercise of political power, but — following Weber — the monopoly of the use of force within a territory.17 The confirmation of this can be seen in civil war scenarios where two or more opposing factions might be claiming “control” of the same territory (or parts of it), thus throwing any single group’s claim to sovereignty into doubt. This very basic (and uncontroversial, I would say) definition of “state” does not deal with the question of the “legitimacy” of the use of said force within the territory; it is also in line with the analysis of the emergence of political authority provided in chapter 1 of TMCD, due to the centralisation of power in the hands of a sub-group of the population, from the preceding situation of normative equality in (pure) customary normative orders.

           It appears, therefore, that the disagreement between Bello Hutt and me is more fundamental than the nature of the relationship between the rule of law and the “state”. It is due to our seemingly incompatible conceptions of the latter. As I will discuss in a moment, I think we do agree on the fact that the conditions for the emergence of the ideal of the rule of law are necessarily linked with the centralisation of political power and the emergence of that artificial “power over”, which I discuss in TMCD. But despite its origin story, it is clear that law can prescind from the state, and thus questions about the rule of law can be meaningfully asked beyond the state context.18

           With this in mind, let us turn to my rejection of Hobbes’ thesis that the Leviathan is necessary to overcome the state of nature, which Bello Hutt criticises. In fact, and contrary to what I think, he claims that for Hobbes life in the “civil” state is not necessarily better than life in the state of nature — except for predictability.19 True, in the state of nature one enjoys the freedom from having no master, but so does everyone else too. As such, “absent common enforceable rules determining what belongs to whom, there is little you can do with such freedom if everyone else enjoy it too”.20 What is needed is that (mere) possessions are turned into ‘properties backed by rights that may be enforced should dispute arise’ —21 and only the Leviathan can play such a role (making it necessary for creating the conditions for a prosperous life). 

           The gist of my criticism in TMCD is that this is a false dichotomy, at least if we are dealing with communities up to a certain size. The historical occurrence of flourishing isonomic communities in specific contexts — new social groups formed by immigrants not bound by kinship moving to new and uninhabited lands, which can be distributed equally among them and of which there exists a surplus —22 disproves Bello Hutt’s claim that enforceable property rights, and the condition of normative inequality associated with such a power, are necessary for (some level of) stability and prosperity. As I underscored in TMCD, it is only in the regime of isonomia that equality and freedom can be truly reconciled.23 

           At the same time, though, the unique and limited circumstances under which isonomic regimes could emerge and flourish make it the case that the emergence of centralised authority is arguably a necessary “phase” of human civilisation once the dimensions and composition of the social group go beyond a certain threshold. As such, and to conclude this section, I do not think it is contradictory to claim at the same time that a) from a theoretical point of view, the ideal of the rule of law (at least in its formal or procedural understanding) can be conceptualised and operationalised beyond and independently of what we have come to identify as “the state”; and b) that from a historical point of view, there is an undeniable connection between those types of political organisations we have come to identify as “states” and the emergence of a set of normative demands as to how that centralised political authority ought to be exercised vis-à-vis those subject to it. These are different levels of discourse, in my view, that can and should be kept separate.

          3 Carpentier on the distinction between lex and ius and its relevance for modern constitutionalism

           Mathieu Carpentier, in his comment “Legal Constitutionalism and the Ius/Lex Distinction”, addresses the heart of my dyadic theory of constitutionalism. Are ius and lex “treachearous friends”24 after all? And is this distinction necessary to conceive of the doctrine of modern constitutionalism?

           Carpentier begins by reconstructing the distinction between lex and ius put forward in TMCD, carefully differentiating it from the mysterious version provided by Adrian Vermeule and his acolytes as part of the trendy common good constitutionalism. He also correctly underscores that my understanding of ius is different from many Anglo-American legal philosophers, who have come to understand — arguably following Hart — ius as a moralised conception of law, a sub-type of the wider genus law. For me, instead, lex and ius are “two different independent types, or bodies, of law, whose constitutive difference lies in their distinct sources”.25 

           According to Carpentier, I insist that we must distinguish between these two types of law for two reasons, a jurisprudential (theoretical) and a political (contingent) one. The first is my “Ferrajolist worry”26 about explaining and accounting for the phenomenon of “unlawful law”, particularly in the context of the modern constitutional state where primary legislation can also be invalid due to the violation of some norms contained in the (entrenched) constitution. This kind of internal — as opposed to external — limitation of law by law is only possible, I argue, if there is a different type of law than lex (ius). The second reason is instead “political” or “strategic” and involves my belief that “constitutional codification is but a stage of constitutionalism”27 in which ius is crystallised in an entrenched, hierarchically superior (to ordinary legislation) document. This allows me to argue that, contrary to what is indisputably held in the literature, the common law constitutional model is effectively contiguous to the documentary, entrenched one — their differences lying instead in the more or less formal manifestation of each country’s institutional settlement.

           Carpentier finds the lex/ius distinction “problematic”.28 I do not disagree. Looking at the historical usages of the two terms, the distinction can be arguably understood — diachronically — in a number of ways, which are related between each other but not always perfectly superimposable. At least in part because of this “messiness”,29 the distinction would not be able to serve the role I assign to it in my theory of constitutionalism. A first problem is with the roman “pedigree” of the distinction: Carpentier offers a more nuanced and complex reconstruction of the emergence of lex and ius (respectively) than I do in the book. He identifies its emergence well before the end of the Roman Republic in the first century BCE. In this respect, ius actually predates leges, and it is perhaps only with the written Law of the Twelve Tables (449 BC) that a paradigmatic juridical shift — “from a secret ius to an officially proclaimed lex”30 — begins to take place in Republican Rome. This does not mean that ius disappears, and indeed it keeps evolving into a progressively secularised normative ordering of society so that by the end of the Republic, “ius was a wholly systematized body of rules, regulating most aspects of the life of Roman Citizens”.31

           Still, this does not mean that I would be right in thinking that ius, by the end of the Roman Republic, constituted a check on the legislative powers of the political authority. Carpentier underscores that ius and lex regulated different objects: ius regulated private law matters, while lex dealt with public law. So it is “inaccurate”, as I do, “to make ius the ancestor of constitutionalism” because ius “was not at all concerned with constitutional rules”.32 Any conflict between ius and lex would not result in the former limiting the latter, but in a “division of labour” between them, and even when leges were explicitly promulgated with clauses to make their interpretation “ius-compliant”, they were not “automatically” unlawful in case of inconsistency.33 Finally, during the Roman Empire the distinction “became more and more fluid”, so that by the time the Corpus iuris civilis was compiled, the idea that these were two distinct bodies of law “had long been abandoned”.34

           Even leaving aside questions of Roman legal and intellectual history, Carpentier doubts the jurisprudential relevance of the distinction. In particular, he is unclear about why we should “lump together” all sources of law that are not legislation (including custom, precedent, and possibly legal scholarship) under “ius” “just because at some point during the late Roman Republic ius meant something such as a distinct body or source of law”.35 And even if one accepts this move, it is not clear why this body of law would “necessarily act as a limit” on the other, lex — unless we were to understand ius as a form of ius cogens. But doing so would require a long justification he cannot find in the book. So, for Carpentier, is it more natural to understand ius as “law in general” (and possibly legal system) and lex as a “specific source of law”,36 but this is hardly a useful conceptual distinction in the context of modern legal systems (and their overlapping hierarchical jurisdictions).

           Finally, for Carpentier the ius/lex distinction is “useless” for the explanation of legal constitutionalism,37 and it might even backfire against the core thesis defended in the book. First, “unlawful law happens all the time and across the normative board, not just at the constitutional level”.38 So, a statute would be relevant as lex vis-à-vis the constitution and as ius vis-à-vis secondary legislation or administrative decrees, which means that the ius/lex distinction “cannot be the key” to understanding the idea of unlawful law.39 Second, isn’t ius also grounded in the will of (arguably) the most relevant sovereign in modern constitutional states — constituent power? Am I conveniently “stipulating the problem away”, by identifying political authority with, and exclusively with, the legislator?40 Third, and possibly even more problematically, doesn’t the lex/ius distinction undermine the main distinction defended in the book, between law-creation and law-application?

           All of this makes Carpentier conclude that I would be better off by dropping the ius/lex distinction altogether and simply adopt the known principle of lex superior derogat legi inferiori to account for the “unlawful law” issue in constitutional theory.41 Legal constitutionalism, in other words, did not “aim” to create a “legal otherness”, but rather to do the very opposite — “to homogenize constitutional rules with statutes”.42 In this way, if a conflict between the two emerges, all that is the left to do is simply apply the lex superior criterion — to treat it as a “ordinary conflict of norms”.43 He finds more or less explicit endorsements of this idea in a range of foundational constitutional thinkers, from Sieyes to Hamilton and Chief Justice Marshall in Marbury v Madison. In other words, the “acme” or “intellectual legacy” of legal constitutionalism does not reside in the distinction between lex and ius, but in the explicit recognition of the normative hierarchy (and potential conflicts) between two leges — the constitutional and the ordinary one.44

          3.1 Still defending the relevance of ius for the theory of modern constitutionalism: a rejoinder to Carpentier

           Have I made my life unnecessary complicated? It certainly appears so after reading Carpentier’s comment. He is, to be sure, right on several things. But in what follows, I will try to explain why I think that the distinction between lex and ius is indeed conducive to the most accurate understanding of the doctrine of modern constitutionalism. 

           First things first, history. Carpentier’s magnificent excursus in Roman legal history shows the diachronic complexity of the emergence of the distinction between lex and ius. In the book, I did not do justice to such complexity. In one passage, I also incorrectly attributed the identification of the emergence of ius in Roman legal thought with the end of the Roman Republic to Aldo Schiavone.45 Ius, as Carpentier reminds us, emerges long before that. What I meant to write, as I do two pages later,46 was that the emergence of ius as a constitutionalist tool — in a sense comparable to the “modern” one — happened during the demise of the late Roman Republic. This is the crucial thesis for my account of constitutionalism, not the one about the emergence of ius per se. 

           As we saw, Carpentier disputes this too. However, I remain convinced by Benjamin Straumann’s ground-breaking argument to this end put forward in his beautiful book Crisis and Constitutionalism.47 While confusing terminological uses cannot be denied,48 to my mind Straumann presents a convincing case that the of use of ius and mos maiorum in political writings and speeches in the last century BCE indicates an innovative and distinct constitutionalist way of thinking.49 In particular, Straumann shows that these two sources of law began to be progressively understood (and deployed) as being entrenched and of superior political importance vis-à-vis statutory law.50 Ius, in this respect, “denotes the foundational institutions of public life” (ius publicum):51 it is, in other words, “a body of constitutional norms” over the interpretation of which the crises and civil wars of the late Republic were fought.52 And while this distinct meaning of ius might indeed have slowly merged with others and become less distinguishable by the time of the compilation of the Corpus Iuris Civilis, Straumann does an excellent job bringing the influence of this innovative way of constitutional thinking into the subsequent republican tradition of political thought to the surface.53 

           Still, what is the jurisprudential relevance of the distinction today? And do we really need it to understand constitutionalism? Let me start from the latter challenge. To put it succinctly, Carpentier’s preferred explanation for understanding the doctrine of modern constitutionalism and the issue of “unlawful legislation” — lex superior derogat legi inferior — would not allow us to make sense of systems like the United Kingdom’s qua constitutional ones. That is, in systems where a hierarchically entrenched constitution is missing, an explanation based exclusively on the lex superior normative criterion appears to miss the mark by a large margin. In fact, following A.V. Dicey, it is routinely said that the UK’s political constitution is “flat” —54 there is no hierarchy (and there cannot be) between different statutes. Under these premises the UK constitutionalism paradox, which I have already illustrated elsewhere,55 emerges: the motherland of the doctrine of modern constitutionalism lacks a hierarchical constitution and, therefore, it is not clear how it can be its motherland in the first place. 

           What the common law model of constitutionalism indicates instead is that this limitation of law by law can happen chiefly pragmatically: that is, without an explicit — formalised — normative hierarchy between statutory and constitutional norms. What is necessary, at a minimum, is a dyadic institutional settlement where the part of the law which governs the relationship between the state and individuals is developed independently by courts and which must be buttressed (even more than in the other model) by political conventions of collaboration and mutual respect between the branches of the state.56

           Therefore, it is only by decoupling constitutionalism with the presence — or lack thereof — of a formally hierarchical constitution that we can fully understand how the common law model sits on a continuum with the entrenched model of constitutionalism.57 In this respect, an understanding of modern constitutionalism centred around the vertical extension of the ordinary model of conflict of norms is an impoverished one in my view, given that it overlooks the institutional dimension of the doctrine.58 That is, it only provides us with part of the picture. This institutional dimension requires, as I explain in TMCD, that the law which is the product of the exercise of political authority is limited by a different type of law whose source and main tenets are outwith the disposal of the ordinary lawmaker. A “mere” normative hierarchy between ordinary statutes and constitution, without an underlying institutional settlement in which that hierarchy is effectively enforced by an autonomous decision-making body other than the one with legislative powers, can be completely moot and easily circumvented.59

           This means that while constitutionalism is generally (in most cases) realised through both a normative hierarchy and a particular type of institutional settlement, this latter element must be given theoretical priority in an elucidation of the doctrine.60 For a settled historical institutional settlement between legislatures and courts, adequately sustained by mutual respect between the institutions of government, can provide such limitation of law by law even in the absence of an explicitly — formal — normative hierarchy between statutory and constitutional rules.61 

           Still, what is the basis for limitation of lex by ius? Is ius a type of natural law? These questions, particularly in the context of a UK model of constitutionalism, have also been raised by Lewis in the most comprehensive review of TMCD published to date.62 To be sure, contending (pace Carpentier) that this is precisely the sense in which ius (publicum) was being deployed during the demise of the Roman Republic, can only get me so far. For I do not identify, as Carpentier correctly underscores in his comment, ius with natural law. This does not mean, however, that there is no connection altogether between ius and (a secularised type of) natural law. 

           It would be fanciful to deny in this respect that — especially at its inception — the development of ius has drawn its legitimacy mostly from the natural law theory of rights.63 This holds true for both the progressive inclusion of charters of fundamental rights in constitutional documents since the revolutions of the 18th century and the protection that the common law of the land has recognised over time to a (extremely limited) number of rights in Britain.64 But ius is, from a formal point of view, positive (human-made) law through and through: it is a system of rules (and principles) that is developed by a specific sub-group of society with technical knowledge, which includes judges, lawyers, and academics, and that has progressively also come to be “crystallised” in a formal document by a constitutional convention or assembly (or through a constituent “moment” anyway).

           What gives ius its “limitation” function over lex? In the case of ius as codified in a constitutional document, it is the protection of the fundamental rights of everyone against their encroachment by public and private powers alike.65 But what about the common law model? Here, my contention is that it is the rule of recognition itself which establishes that there are limits to the law-making power of the sovereign. As I argue elsewhere,66 it is a matter of recognised practice, in England and Wales, that certain — very few, admittedly — things were beyond the legislative power of monarchs first and parliament after. That is, I argue that the doctrine of the unlimited sovereignty of the British Parliament is a myth, one that has taken hold from Dicey onwards (though a more careful reading of Dicey already leads to questions regarding what has become the “orthodox” account) but which does not find unequivocal correspondence in the historical and currently accepted official practice in Britain. This is also the sense in which Great Britain is and should be identified as the motherland of modern constitutionalism: for it is there that, for the first time in the history of Western civilisation, an institutional settlement developed as a matter of practice which sees the unlimited power of the sovereign subject to legal — and not just political — limits.

           Finally, I would like to double-down on the jurisprudential relevance of the distinction, even though I will not have space to develop the point here. My intuition in this respect is that the relevance of the theoretical distinction between lex and ius goes beyond capturing the essence of the doctrine of modern constitutionalism. For it appears to also explain — and possibly dissolve — one of the core debates in general jurisprudence: that is, whether law is necessarily or only contingently connected to morality. What if those on both sides of the dispute were actually each referring to a different type of “law”? What if positivists were referring to lex when they say that law is not necessarily (but only contingently) connected to morality, and non-positivists were referring to ius when they argue the opposite? Let me illustrate this, in a snapshot, through Alexy’s argument for law’s dual nature and his contention that it would be performatively contradictory for a state constitution to have manifestly unjust provisions.67 Alexy has a point here, but I submit that his choice of example — a constitution rather than ordinary legislation — is significant because modern constitutions belong to the ius type and as such have a different relationship with morality than law that belongs to the lex type. If law indeed has a dual nature, it is not in the sense Alexy thinks.

          4 Köpcke on the notion of normative powers

           Maris Köpcke begins her incisive commentary “Normative Power and The Making of Constitutional Democracy” by arguing that I might have overstated the need to “defend” the distinction between law-creation and law-application. This is not to say that an “explanation” of this distinction is “worthless” for her68 but, rather, that it is such a fundamental assumption of legal thinking since time immemorial that no one can really question its theoretical feasibility. At most, sceptical scholars can exhibit “a critical hue”69 towards the idea of law-application, but not more. I would also not have demonstrated, according to Köpcke, that Raz and most post-Hartian positivists presuppose the distinction in their theories without substantiating it.70

          4.1 Is law-application really at stake?

           As to the first issue, it is true that even some hardcore legal realists can and do employ the language of law-creation and law-application. This objection — that I might be proposing a false dichotomy between moderate cognitivism and legal realism after all, given that there are certainly different ways to conceive of the distinction and that some of those might be compatible with a realist approach to law — has already been raised by Jorge Baquerizo-Minuche in an already published symposium on TMCD.71 Without repeating my full answer from there here, the gist of it is that not any conception of the distinction between law-creation and law-application will meet the two requirements — the action-guiding and the collective autonomy requirements — of a theory of law that purports to be compatible with our constitutional democratic practices.72 So, the fact that some legal realists use “law-application” to describe the activity of ascribing meaning to a legal provision does not make their theories compatible with constitutional democracy. Pierluigi Chiassoni, for one, is explicit about this.73 And so is Francesca Poggi.74 Legal realism and a robust conception of law-application in which the text of a legal provision is determinative (at least in part) of the norm-meaning being ascribed to it, seem mutually exclusive.

           Second, how do you “demonstrate” that in the work of Hart and of those following in his tradition, the notion of law-application is not substantiated, besides pointing it out? Short of reproducing verbatim the entire text of their contributions to “demonstrate” that they do not do so, I am afraid I do not understand what exactly is being asked of me. Let me put it this way: to substantiate the idea of law-application, in my view, you need to at least provide an explanation of how legal norms are created — that is, what it means to create a legal norm — and of how it is possible to apply those norms (and not some other ones) at a different point in time after their creation. 

           This is indispensable and it implies, among other things, dealing with significant objections to the idea of law-application, such as: a) the idea that discretion is pervasive in the legal process, and that as a result there is always a degree of fresh choice, which makes it doubtful if we can ever talk of “applying” a standard to a factual situation; b) the thesis according to which norms in general do not exert any causal influence on human behaviour (how could they, if they don’t belong to our reality and cannot be experienced through our senses); and c) the application of pragmatics — in particular Neo-Gricean ones — to legal theory and the ensuing contention that there cannot be fully-formed legal norms before the interpretation by courts. To my knowledge, no one has ever attempted a comprehensive defence of the distinction of the kind put forward in TMCD, which deals extensively with all the objections above. Even Raz, who (to his credit) more than any other Hartian positivist discusses the centrality of the idea of law-application to general jurisprudence, effectively assumes that there is such a thing as the activity of “applying the law” without really explaining in what it actually consist in the first place.75 

          4.2 From normative powers to power-conferring norms: on the incompleteness of TMCD

           Be that as it may, the main criticism Köpcke levels against TMCD is in relation to the account of normative power developed therein, which she finds incomplete (“at best”).76 The issue for her lies in the “less than fully articulated” notion of power developed in chapter 1 of the book. She begins by criticising the main dichotomy I sketch between “power to” and “power over”, arguing that it is not fit for the purposes I assign to it. For one thing, “power to” does not seem to stand in opposition to “power over”: rather, the latter is a species of the former, given that it identifies always a “power to” with a specific object — the ability to influence the behaviour of others (rather than the sensorial world). But even this criterion is “shaky”:77 for one can affect the sensorial world by persuading someone else, and so it would not be what is affected, but how that would matter. 

           This could be purely definitional, but for Köpcke instead it bites as a substantive point when it comes to one of the most important ‘moves’ in chapter 1 of TMCD: the contrast I draw between two types of “power over”: normative and non-normative. This contrast is, in her view, significantly under-theorised, as I would simply rely on existing accounts in the political theory literature, which are themselves the product of a “fluctuating treatment” of the notion.78 She holds that this, in turn, generates three shortcomings that compromise the development of the argument in the rest of the book: first, is the “other-regarding” focus of the account of normative power in TMCD, which sits uneasily with the consideration in later chapters of other kinds of normative powers (including the power to bind oneself); second, the fact that I do not consider the possibility that a change in normative (and particularly legal) relations might also derive from something other than the exercise of normative powers (like an assault); third, that I did not work the idea that normative power must be generated by something (in particular social rules) back into the original distinction between normative and non-normative “power over”.

           Each of these “loose ends” generates a problem for the account developed in TMCD, according to Köpcke. Starting in reverse order, she finds that it is unclear in the book whether the emergence of ius in a legal system as a limitation on lex (my account of constitutionalism as “legal otherness”) “is inherent to law, or rather is a feature of certain political cultures that legal systems may approximate to more or less”.79 Second, the initial imprecisions about the definitional scope of normative powers affect my account of law-application, which is premised on the presence of power-conferring rules in every complex legal system. This is because, Köpcke notes, I do not provide any explanation of what is distinctive about power-conferring rules vis-à-vis duty-imposing ones. She then goes on to reconstruct my account of law-application, which she finds “over-inclusive” because it is “coextensive” with what we routinely call “obedience”.80 She does observe that my account seeks to make explicit some form of closer connection between law-application and the exercise of legal powers, but for her “it is not even clear what it means to comply with power-conferring rules because the law says so”.81 Is the relevant mental status awareness, or full-blown intentionality? Should we not say, more precisely, that legal powers are constituted by an “intention to change legal relations”?82 She ultimately suggests that what might characterise legal powers is the “very manifestation” of the intention to comply with them (rather than the kind of intention itself),83 and that this would require revising the account of law-application put forward in TMCD (because it would be, from this angle, underinclusive). Finally, Köpcke laments that the book “does not connect its discussion of political power with its discussion of powers in the law”.84 This is a massive oversight in her view, given that legal powers are primary ways to shape the normative landscape in a complex society — “privileged tools to realise democratic ideals” as she puts it —85 and thus highly relevant to the realisation of constitutional democracy, the core issue of the book.

          4.3 From powers to power, and back: on the connection between power-conferring norms and law-application

           I will tackle each problem in turn. The first is perhaps easier to deal with, because it should be clear from reading chapter two of TMCD that the emergence of ius and its use in a “constitutionalist” sense is not something inherent to modern legal systems. Köpcke appears to acknowledge this,86 only to immediately cast doubt on this reconstruction. But the fact that I sketch a theoretical genealogy of the concept of ius which goes all the way back to its inception in ancient Rome — as discussed above in the reply to Carpentier — should not lead anyone to think that the use of ius as a limiting device vis-à-vis the power of the political sovereign has become inherent to legal systems. One thing is the emergence of ius as a distinct body of judge-made norms and principles, and another its deployment — more or less explicit — as a tool for constitutional thinking and practice: that “legal otherness”, which I roughly chart in chapter two of TMCD, from the end of the Roman Republic to consolidation as the core principles of English common law as outside the reach of the sovereign. The final stage of this trajectory can be seen in the crystallisation and formal entrenchment of ius in codified constitutions around the world since the end of the 18th century. But, again, it should be apparent that I am not suggesting that the “mere” emergence of a distinct body of judge-made law (which is not, strictly speaking, customary) is enough for that body of law to play the constitutionalist role I assign it within my theory of constitutionalism. 

           The second problem goes to the core of the account of the distinction between law-creation and law-application I develop in TMCD: the exercise of power-conferring norms. Is my account of law-application both over- and under-inclusive? I do not think so. Here there seems to be a misunderstanding, because Köpcke writes that my account of law-application is “co-extensive” with what is normally called “obedience”, whereas I spend several pages of TMCD distinguishing between obedience (or “compliance”, as I call it) and what I define as law-application.87 

           More precisely, I distinguish the normativity of duty-imposing rules — that only require, as such, unthinking compliance from their addressees — with that of power-conferring ones, which instead require a relevant intentional state from the power-holder. So Köpcke is incorrect when she affirms that, under my account, stopping at a red light is an instance of law-application if the driver acts because of the relevant duty-imposing norm. My theory is based on the different normativity of power-conferring vis-à-vis duty-imposing norms: that is, on what the norms require in terms of the relevant intentionality or lack thereof — as Köpcke acknowledges but then disregards.88 What power-conferring norms require, to be exact, is that the norm itself figures — as a reason for action — in the process of the practical reasoning of the power-holder because the power-holder wants to achieve the effects predisposed by the norm itself (that is, the change in legal relations).89

           Köpcke appears to suggest as much in an attempt to “rescue” my account of law-application,90 but I respectfully suggest that it does not need such rescuing. For I explicitly illustrate in the book that it is the need to ensure, on part of the legal system, that the intention to change legal relations is present, which makes the normativity of power-conferring norms different from duty-imposing ones.91 I also show how this necessarily implies the need for the expression of the relevant intention to be somehow manifested in the external world, given the epistemic impossibility of directly accessing mental states. It is crucial, though, that such external manifestation is always understood as an objective proxy whose relationship with the relevant mental state can be more or less immediate — and sometimes be missing entirely (as in the case of objective contracts).92 As I argue in TMCD, this is unavoidable and should not lead us to find the understanding of these cases as the unintentional exercise of a power-conferring norm as a “conceptual contortion”.93

           Now, what about the second (and opposite) charge of under-inclusivity? Have I drawn too close a link between law-application and the exercise of legal powers and left out, along the way, an important sense in which people “apply” the law? Do people not also apply the law when they use a legal rule as part of an instance of legal reasoning to reach a normative conclusion?94 Again, I cannot say I agree with Köpcke’s reconstruction of what I say in TMCD. Far from “ruling [it] out from the outset”,95 I explicitly affirm that 

          
            […] [w]e can certainly talk meaningfully of the application of legal provisions, in the sense of the mental activity of interpreting those peculiar linguistic utterances that are found in authoritative legal texts with the aim of obtaining a norm(-meaning) […].96

          

           Before that, I also clearly distinguish between process-application and product-application, as the concept of law-application suffers from the same process/product ambiguity as interpretation.97 So you effectively end up with four different things, which are routinely bundled up together under the term “law-application”:

          
            	
              the application of legal provisions (process): the interpretation of one or more legal provisions (norm-sentences) to obtain a norm(-meaning);

            

            	
              the application of legal provisions (product): the norm(-meaning) so obtained;

            

            	
              the application of legal norms (process): the use of a legal norm in an instance of legal reasoning;

            

            	
              the application of legal norms (product): the decision to perform action A in situation because the [power-conferring] norm requires so. 

            

          

           On this basis, I argue in TMCD that the application of legal provisions is to be properly considered part and parcel of the process of legal interpretation,98 and that there are good theoretical reasons to reserve the expression “law-application” for the application of (power-conferring) norms — and not, strictly speaking, of provisions.99 But an act of law-application, under my account, requires both the process- and product-application of norms, and I of course also recognise the possibility of mental processes of law-application — like those of the academic lawyer in the classroom or by the lawyer before her client — which never culminate in an external act of law-application (product). Köpcke argues that, in these kinds of scenarios, “one applies a law without thereby complying with a power-conferring rule, and thus without changing normative relations”,100 but I find that the objection proves too much because what both the professor and the lawyer precisely seem to be doing is applying a given norm (as part of a reasoning) as if they were entrusted with the relevant official power to apply it and to effect a change in legal relations. So, while Köpcke is right in saying that under my account all legal power-conferring rules demand application, I do not deny — and actually explicitly recognise —101 that there can be mental processes of law-application which never culminate in an authoritative decision. They are simply not the focus of my analysis in chapter six of TMCD.

           Third, and finally: Köpcke is right that I should have done a better job in connecting the discussion of political power in chapter one with the discussion of powers in law in chapter six. As she aptly puts it, the discussion from [natural] powers to [political] power in chapter one should have been followed by a further one “from power to powers” within the realm of law, illustrating the way in which the conferral of many power-conferring norms can realise individual and collective autonomy.102 This is an important insight for which I am very grateful to her and that I hope to address in future work.

          5 Romeo on the meta-theory of constitutionalism

           Graziella Romeo’s perceptive contribution, “What do we mean by constitutional supremacy? The role of legal traditions in shaping constitutional democracy”, takes up and develops some of the challenges to mainstream thinking in constitutional theory I raise in TMCD. As we shall see, the endpoint of her argument is the warning that modern constitutional democracies — at least in their dominant conceptualisation — might have come to rely too much, to their own detriment, on courts and the judicialisation of politics. This appears to have become a recurrent theme in contemporary “critical” constitutional theory — just think about the recent books by Loughlin and Gargarella — vis-à-vis the ongoing patterns of democratic decay exhibited by several countries around the world.

           Before we get into that, it is worth examining what Romeo calls the “challenge of contingency” for constitutional theory and how it relates to the theory (and meta-theory) of constitutionalism I put forward in TMCD. After underscoring that the understanding of modern constitutionalism as the coexistence of two types of law (lex and ius) allows us to build a more “sophisticated” picture of it, Romeo dwells on the role of legal tradition in constitutional theory. In this respect, she juxtaposes the “context-bound” understanding of constitutional systems defended in TMCD with a significant trend in contemporary constitutional theory, which seeks to theorize a “generic” constitutional law: that is, the idea that there is a more or less universal blueprint of constitutional design which can be deployed, through transnational dialogue or imitation, independently of the more particular contextual circumstances of each legal system. This captures, at least in one significant sense, the emerging paradigm of “global constitutionalism” (or “global constitutional law”).

           Exploring the social foundations of any constitutional order, however, points to a more basic issue faced by contemporary constitutional theory. Rather than a dichotomous choice between two competing accounts of modern constitutionalism — the rationalistic and the historical/contextual — there is a further and arguably harder to capture variable that shapes the genesis and life of constitutional orders: contingency. This latter concept, Romeo explains, goes beyond being “merely” forgotten by history, and seeks to capture instead the social dynamics that determine which alternatives (among many potential ones) are ultimately selected in each polity when it comes to constitutional design. Following Parsons, she then argues that constitutions can (and should) be understood as “devices for coordination or strategic coping in highly differentiated polities”103 and concludes that the constitutional theory methodology exhibited by TMCD takes this dimension seriously — as it rejects the supposed mutual exclusivity between normative and sociological accounts of constitutionalism and demands instead an “integrated” approach to constitutional theory.

          5.1 On the role of contingency in constitution-making (and theorising)

           I am very grateful to Romeo for the way in which she connected the account of constitutional democracy in TMCD with the sociological scholarship on constitutions and constitutionalism (which I know less well). In particular, I agree with her that constitutions — particularly of the revolutionary type — are to be understood as strategic devices in light of diversity and fragmentation of the underlying polity (or polities). Two examples of constitutions as strategic devices — one successful and one unsuccessful— come to mind. The first one lies in the way in which the elected Italian constituent assembly managed to produce a new constitution for post-war Italy that could be acceptable to a highly fragmented (still across previous political fault lines) Italian society.104 

           Illuminating, in this respect, is Marta Cartabia’s remark that such fragmentation meant that none of the major post-war political parties knew if they were going to be voted into office after the first republican elections and that, as such, they had to make constitutional design choices in the constituent assembly as if from behind the Rawlsian “veil of ignorance”.105 This, together with the shared aim to prevent any future decay into authoritarianism, arguably shaped the strongly counter-majoritarian design of the Italian Republican Constitution — as no one knew if they were going to be in government or in the opposition after the election and thus settled for a constitutional system that substantially curbed the power of the upcoming parliamentary majority. 

           Much more recently, we witnessed a new draft constitution fail to gain popular support in Chile, when the new constitutional text was voted down by a majority of the public.106 While the causes of the popular rejection of the draft are arguably multifaceted,107 it has been widely suggested that the draft constitution was rejected in part precisely because it failed from the outset to fulfil its role as a “strategic device” for coordination (and compromise) between the highly fragmented Chilean civil society and political landscape — especially in light of its ambitious contents vis-à-vis indigenous and social rights.108 Overall, I think the acknowledgement of contingency as an important driver of constitutional design outcomes yields two important metatheoretical insights for constitutional theorists. 

           On the one hand, the role of contingency in shaping constitutional trajectories reminds us that there is no universal formula for striking the balance between description and prescription in constitutional texts. Constitutions should be, in this respect, devices that aim to create a bridge between the world as it is and the world as it should be — between reality and utopia. Borrowing from speech-act theory, they must have both word-to-world and world-to-word directions of fit.109 But how to strike the balance between capturing and transforming the existing reality of a polity? Identifying what makes them a demos in the first place and providing the aspirational ought to be which can constitute the lodestar of the political community going forward,110 are highly context-sensitive and mightily difficult tasks. Yet, they are, arguably, the most crucial tasks of constitutional design.

           In this sense, modern constitutions are fundamentally shaped by an inner tension, as they seek, through various levels of entrenchment, to crystallise basic rules and principles that protect democracy while also leaving space — the question being precisely ‘how much?’ — for the self-government of each future generation. Too much of the former and you risk ending up like the United States, where an unchangeable, two-hundred year old Federal Constitution — combined with a Supreme Court, which is not a “court” in a strict sense — evidently impedes social and political progress. But too much of the latter — flexibility in changing the constitutional norms by simple parliamentarian majority — and the whole point of a constitutional settlement in the first place seems absent, opening up all sorts of avenues for abusive majoritarianism. It is precisely in this always present and ever-shifting deontic gap between constitutional presents and futures that the concept of contingency can play a first, and every useful, explanatory role.

           On the other hand, a better acknowledgment of contingency in constitutional theory points to all those causes of legal and political change not routinely captured in constitutional design. Maybe the most prominent example lies in the role of traditional mass and social media, which are rarely if ever the subject of constitutional norms but play a very significant role in creating (or manufacturing) and shifting consensus in our modern societies. One only needs to think about the debate leading to the Brexit referendum in the United Kingdom and to the way in which the Leave Campaign, also supported by popular tabloids, weaponised social media to achieve a result that no one really thought would be possible up to the night before the vote. 

           There are, in this respect, two relevant issues which are not captured by existing constitutional design and that represent potent causal forces of political and societal change. The first is traditional and social media ownership concentration in a handful of all-powerful private actors, which effectively get to play a decisive but significantly unregulated role in constitutional dynamics. The second is the way in which social media now allows political actors to reach the wider public directly and at a very low cost, thus bypassing the institutional gatekeepers — such as traditional print newspapers — which were in charge of verifying information before communicating it to the public. How constitutionalism should evolve to tackle these and other issues related to the algorithmicisation of our democracies is at the centre of the emerging paradigm of so-called “digital constitutionalism”.111

          5.2 How unambitious can constitutionalism really be?

           In the final part of her comment, Romeo warns us about the perils of what she calls “all-powerful” constitutionalism. In a similar vein to Loughlin, she seems to identify this constitutional form in the recent experience of continental European countries, where public policy has been significantly subjugated to law — the law contained in the constitution, ius — and a normative hierarchy that sees constitutional (or supreme) courts above democratically-elected legislatures has consolidated. To use my terminology, ius over lex. In this form of constitutionalism, therefore, judges take centre-stage in the creation of constitutional norms through their application vis-à-vis ordinary legislation, along with the inability of many national legislators to govern society. 

           She contrasts this model of constitutional creation with what she calls “unambitious” constitutionalism as found in the United Kingdom and some other commonwealth countries (I am assuming she is thinking about Canada and New Zealand, for instance). This type of constitutionalism is characterised, in her view, by a scaled-back role for courts and more prominence for national parliaments. The relationship between the lawmaker and the constitution is different here: while the constitution would still prevail in case of conflict with legislation, a) constitutional norms do not condition the application of all other norms in the system; and b) the legislator’s job is not merely that of “applying” the constitution. Lex is not fully subordinate to ius in this model. Instead, they have more of a symbiotic relationship. In a nutshell, Romeo points to the idea that, from a democratic perspective, what is problematic is not the counter-majoritarian paradigm of constitutionalism per se, but a narrower and court-centric view of constitutional supremacy that appears to have taken hold in many European constitutional democracies. Finally, she also warns that this all-powerful constitutionalism model makes the distinction between law-creation and law-application — the core objective of TMCD — more difficult to achieve.

           Let us begin with the classification of different models of constitutionalism. As I illustrate in my reply to Carpentier, the account of constitutionalism developed in TMCD urges constitutional theory to take more seriously the institutional — and not just the normative — dimension of the doctrine. Thus, Romeo is right when she highlights how my account allows us to understand that the existence of a certain type of formalised constitutional supremacy is not strictly speaking necessary to the realisation of the doctrine. But the theory of constitutionalism as “legal otherness”, developed in chapter two of TMCD, was not meant to suggest that the two models — the common law and the legal constitutional one — are to be considered equally valuable from a teleological perspective. For it would be far too easy to show that it is only with the creation of the Council of Europe in 1949 and with the enactment of the Human Rights Act in 1998 that the level of protection for fundamental rights in the UK has reached levels comparable to that of other European neighbours with codified constitutions. The protection of most rights at common law is, in fact, quite limited (if at all), and it is only thanks to the influence of supranational instruments (including European Union Law while the UK was a member state) that the domestic protection of fundamental rights in the UK had improved markedly. 

           This is to say that, although I do believe that the common law model of constitutionalism is in one genus with the “legal” or “codified” one, the two are not the same in terms of their capacity to protect fundamental rights. And while the birthplace of modern constitutionalism should be identified with Great Britain and with the evolution of the common law, we should always keep in mind that the constitutionalist function played by courts was historically extremely limited and incomparable — at least before the HRA 1998 — to the one offered by domestic courts in most continental European countries.112 But is not Romeo’s point instead that it is precisely the system of rights protection envisaged post HRA 1998 in the UK — and the related Commonwealth model of constitutionalism as developed for instance in Canada and New Zealand — that strikes the right balance? Does the solution to the counter-majoritarian issue lie in decoupling constitutional review from judicial supremacy?

           Here, my argument that we must give prominence to institutional settlements and dynamics and not just to formal normative hierarchy in constitutional thinking bites again. For, as Kavanagh113 has perceptively argued, the reality is that the “weak” form of constitutional review in Canada or the UK post-HRA might not be so weak after all, and may achieve similar substantive results to countries with full-blown judicial supremacy like Germany or Italy.114 The difference lays in how rights’ protection is achieved — whether through the formal striking down of statutes (without the possibility of legislative override) or through a combination of expansive interpretive tools (the HRA section 3 powers) and non-binding declarations of incompatibility — and the inherent resilience to internal and external shocks of each rights’ protection framework. In a similar vein, the relationship between legislation and constitutional norms and principles does not appear to be fundamentally different under the HRA regime, given that the HRA includes both ex ante and ex post political and judicial mechanisms to ensure that all norms of the legal system — at all levels — comply with the rights in the ECHR.

           So, how unambitious can constitutionalism really be? In my view, not very. For while I indeed argue that it can be pursued without establishing formal judicial supremacy in constitutional interpretation, the reality that I tried to illustrate in TMCD is that constitutionalism does require the democratic legislator to be limited, at least pragmatically, by a different type of law administered by a separate and independent body.115 Of course, the number and scope of such limits will differ from jurisdiction to jurisdiction, shaped by, among other things, the political and social history of that country and by the wider context at the time of constitutional revolution (or evolution). But the point is that constitutional norms and principles, to be recognised as such, must achieve a form of supremacy vis-à-vis ordinary legislation, at least from a practical point of view. 

           Finally, is all-powerful constitutionalism at odds with the possibility of distinguishing between law-creation and law-application? The worry, to be sure, is not just Romeo’s. The objection of the compatibility between the “constitutionally conforming interpretation” interpretive criterion and my account of the distinction has been raised in conversation by one of my Genoese legal realist friends, Giovanni Battista Ratti. For reasons of space, I will have to address the objection in full on another occasion. For now, building on the further considerations on the moderate cognitivist theory of interpretation put forward in TMCD that I have offered in an already published symposium on the book in Diritto & Questioni Pubbliche,116 I will limit myself the following brief observations. 

           I do not think that the all-powerful model of constitutionalism and the distinction between creation and application of law are mutually incompatible. The crucial insight, which I discuss in chapter 5 of TMCD,117 lies in the acknowledgment that statutory legal norms are unlike ordinary oral communicative exchanges, and are instead the product of complex text-acts the provisions of which must be read in light of their co-text. At least four levels of co-text can be identified:118

          
            	
              the other utterances from the same section of the statute as the norm-sentence that is the object of interpretation;

            

            	
              the other sections from the same statute;

            

            	
              different statutes in the legal system that nonetheless bear on the norm-sentence being interpreted; and

            

            	
              the norms and principles contained in the constitutional text (especially if a formal constitution is present).

            

          

           Insofar as a given norm-sentence might have to be read in light of another norm-sentence in another statute that bears on its meaning (or operation, anyway), so it might also have to be read in light of a constitutional norm or principle to make it fully valid within the system. Under normal circumstances, one should expect most norms in the system to be created by legislative acts, which have been drafted abiding by both procedural as well substantive norms contained in the constitution of the system, so that the issue of “constitutionally conforming interpretation” ought not to rise often. But, clearly, not every applicative scenario can be foreseen in advance, and there will be cases where the constitutionality of a legal norm is called into question during legal proceedings.119 In these cases, nonetheless, it is still possible to talk of law-application under the theory I developed in TMCD.120

           Of course, the more the constitutional text contains vague clauses not further specified through a stable line of case-law from a supreme or constitutional court, the more chances that the literal meaning of a statutory provision (or set of provisions) might at some point be modified or set aside to make it constitution-conforming.121 This, using the terminology developed in chapters 3 and 6 of TMCD, certainly constitutes a significant source of systemic discretion,122 although an unavoidable one in constitutional systems with a rigid constitution and related constitutional review.123 It is, in other words, a price to pay — vis-à-vis legal certainty — to the “altar” of constitutionalism. But this should not startle us, given that it is line with the very tension (and the associated costs in terms of certainty) between the static and dynamic normative dimensions of our complex, modern legal systems.124

          6 Fin

           I cannot end but by again deeply thanking Bello Hutt, Carpentier, Köpcke, and Romeo for their probing comments on some of the main arguments developed in TMCD. I take my responses here not as the end point, but rather as the starting one for many more conversations on these topics (and beyond), hopefully for years to come.

          
            —Acknowledgments.— My gratitude goes also to Giorgio Pino and Matija Žgur, the organisers of the symposium held at the Department of Law, University Roma Tre on 14 October 2022, and to all the participants for their generous engagement and comments.
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          Martí, J.L. (2002). El realismo jurídico: ¿una amenaza para el liberalismo y la democracia? Isonomía: Revista de Teoría y Filosofía del Derecho, 17, 259-282.

          Poggi, F. (2013). The Myth of Literal Meaning in Legal Interpretation. Analisi e Diritto, 13, 313-335.

          Raz, J. (1979). The Identity of Legal Systems. In J. Raz, The Authority of Law: Essays on Law and Morality (pp. 78–102), Clarendon Press.

          Romeo, G. (2024). The Invention of constitutional supremacy: the role of legal traditions in legal theory. Revus. Journal for Constitutional Theory and Philosophy of Law, 52. https://doi.org/10.4000/revus.10021

          Sandro, P. (2018). Unlocking Legal Validity: Some Remarks on the Artificial Ontology of Law. In P. Westerman, J. Hage, S. Kirste and A.R. Mackor (Eds.), Legal Validity and Soft Law (pp. 99–123), Springer International Publishing.

          Sandro, P. (2021, June 1). Do You Really Mean It? Ouster Clauses, Judicial Review Reform, and the UK Constitutionalism Paradox. U.K. Constitutional Law Blog. https://ukconstitutionallaw.org/.

          Sandro, P. (2022). The Making of Constitutional Democracy: From Creation to Application of Law. Hart Publishing.

          Sandro, P. (2023). Still Defending Moderate Cognitivism in Legal Interpretation: A Reply to Four, Excellent, Critics. Diritto & Questioni Pubbliche, 23(2), 57-72.

          Sandro, P. (forthcoming). Legally unlimited after all? Revaluating the scope of the legislative power of the UK Parliament in light of the ouster clauses saga. (on file with author).

          Schiavone, A. (2012). The Invention of Law in the West (J. Carden & A. Shugaar trans.) Cambridge, Harvard University Press. (originally published as Schiavone, A. (2005). Ius. L’invenzione del Diritto in Occidente, Einaudi).

          Searle, J.R., & Vanderveken, D. (1985). Foundations of Illocutionary Logic. Cambridge University Press.

          Sirota, L. (forthcoming). Do Legislators Debate Rights when they make laws Notwithstanding the Charter? (on file with author).

          Straumann, B. (2016). Crisis and Constitutionalism: Roman Political Thought from the Fall of the Republic to the Age of Revolution. Oxford University Press.

        

        
          Notes

          1 Bello Hutt 2024: 2.

          2 I will claim below, however, that the rule of law can also be pursued by political organisations that are not ‘states’.

          3 Bello Hutt 2024: 2.

          4 Bobbio 1989: 125-27. 

          5 Bobbio 1989: 126.

          6 Bobbio 1989: 126.

          7 To be clear, nothing said in TMCD or here should be taken as denying that the state can also be used to pursue ‘positive’ functions, which contribute to the improvement of the living conditions of its subjects (for discussion, see Barber 2018: ch 1). Modern constitutional democracies are precisely premised on the idea that the state can be used to improve the welfare of all while keeping its powers in check (through a set of fundamental rights).

          8 Bello Hutt 2024: 2.

          9 Bello Hutt 2024: 4, 6-7. For reasons of space, I will simply grant Bello Hutt’s reconstruction of Hobbes’ Leviathan as necessarily geared towards “predictability” even though I do harbour some reservations about it.

          10 Bello Hutt 2024: 6.

          11 Bello Hutt 2024: 6 (italics mine).

          12 Bello Hutt 2024: 6.

          13 Bello Hutt 2024: 7.

          14 Bello Hutt 2024: 7.

          15 And even after the emergence of this ideal, is it may only be with the affirmation of the rule of law state model in the XIX century in Continental Europe that the value of predictability was truly instantiated in a generalised manner. On this, see e.g., Ippolito & Sandro 2023.

          16 Unless Bello Hutt understands “predictability” in such a minimal fashion that it ceases to be a relevant threshold/standard for the exercise of political power and consequently loses any explanatory value. 

          17 See e.g., Barber 2018: 3-5.

          18 See e.g., Lefkowitz 2020: ch 5.

          19 Bello Hutt 2024: 4-5.

          20 Bello Hutt 2024: 5.

          21 Bello Hutt 2024: 5.

          22 Sandro 2022: 32-35.

          23 Sandro 2022: 32-35.

          24 Carpentier 2024: 1.

          25 Sandro 2022: 53.

          26 Carpentier 2024: 1.

          27 Carpentier 2024: 1.

          28 Carpentier 2024: 2.

          29 Carpentier 2024: 2.

          30 Schiavone 2012: 93.

          31 Carpentier 2024: 2.1.

          32 Carpentier 2024: 2.1.

          33 Carpentier 2024: 2.1.

          34 Carpentier 2024: 2.1.

          35 Carpentier 2024: 2.2.

          36 Carpentier 2024: 2.2. (italics original).

          37 Carpentier 2024: 3.

          38 Carpentier 2024: 2.3.

          39 Carpentier 2024: 2.3.

          40 Carpentier 2024: 2.3.

          41 Carpentier 2024: 3.

          42 Carpentier 2024: 3.

          43 Carpentier 2024: 3. (italics original)

          44 Carpentier 2024: 3.

          45 Sandro 2022: 51. 

          46 Sandro 2022: 53

          47 Straumann 2016.

          48 See e.g., Straumann 2016: 45.

          49 Straumann 2016: ch 1-2.

          50 Straumann 2016: 36ff; ch 4.

          51 Straumann 2016: 54.

          52 Straumann 2016: 57.

          53 Straumann 2016: chs 7-8.

          54 The recently identified category of “constitutional statutes” has prompted several commentators to affirm that a form normative hierarchy is now present in the UK constitutional arrangements (albeit a shallow one). However, the very recent decision by the UK Supreme Court in Re Allister [2023] UKSC 5 has now cast a shadow on the continuous existence on of the category: see e.g., Majewski 2023.

          55 Sandro 2021.

          56 Sandro 2021.

          57 Sandro 2022: 64-71. 

          58 Or, alternatively, it seems to equate those demands with the presence of a codified, entrenched constitution.

          59 Carpentier seems to explicitly acknowledge this point in his comment, causing me to wonder whether our disagreement here is only apparent.

          60 This does not mean that what I am referring to as the common law model is as normatively attractive as the entrenched constitutional one. The history of the United Kingdom shows us, in this respect, that this model can only be thought of as providing an adequate constitutional protection of fundamental rights with the legislative enactment of the Human Rights Act 1998. See, e.g., Gearty 2016.

          61 In other words, such a system can bear the presence of meaningful indeterminacies as to who wields the last word on the meaning of legislation.

          62 Lewis 2023: 819-20.

          63 See eg Fasel 2024.

          64 Gearty 2016.

          65 Ferrajoli 2007.

          66 Sandro (forthcoming). 

          67 Alexy 2010: 168-69.

          68 Köpcke 2024: 1

          69 Köpcke 2024: 1. In the introduction of TMCD, the reader can find a discussion of the authors (who include several realists and CLS scholars, as well as neo-Dworkinians like Kyritsis and constructivists like Somek, among others) who go beyond merely exhibiting a “critical hue” towards the idea of law-application and explicitly call instead for this positivist idea to be abandoned.

          70 Köpcke 2024: fn 5. 

          71 Bacherizo-Minuche 2023: 10-11.

          72 Sandro 2023: 59-60.

          73 Chiassoni 2021; see also Martí 2002.

          74 Poggi 2013.

          75 Raz 1979.

          76 Köpcke 2024: 2.

          77 Köpcke 2024: 3.

          78 Köpcke 2024: 3.

          79 Köpcke 2024: 5.

          80 Köpcke 2024: 7.

          81 Köpcke 2024: 7.

          82 Köpcke 2024: 8.

          83 Köpcke 2024: 8.

          84 Köpcke 2024: 10.

          85 Köpcke 2024: 10.

          86 Köpcke 2024: 5.

          87 Sandro 2022: 234-240.

          88 Köpcke 2024: 7.

          89 Sandro 2022: 234.

          90 Köpcke 2024: 8.

          91 Köpcke 2024: 8. 

          92 Sandro 2022: 234-37.

          93 Halpin 1996: 144.

          94 Köpcke 2024: 9.

          95 Köpcke 2024: 9.

          96 Sandro 2022: 230

          97 Sandro 2022: 228.

          98 Sandro 2022: 230 fn 116.

          99 Sandro 2022: 230. Among these reasons, the need to account more precisely for what judges do when they say they are “applying a provision” (and not a norm) stands tall, given the potential gap between the literal meaning of a legislative provision and the (norm-)meaning ascribed to it via judicial interpretation. See contra, Duarte D’Almeida (2021), who explicitly claims that law-application is of provisions (and not norms).

          100 Köpcke 2024: 9.

          101 Sandro 2022: 228.

          102 Köpcke 2024: 10. On this, more generally, see Ferrajoli 2007: chs 13-14.

          103 Romeo 2024: 5.

          104 This is perfectly captured in Cartabia and Lupo 2022: 8-11.

          105 Cartabia 2023.

          106 This after almost 80% of the Chilean population voted to replace the Pinochet Constitution with a new one.

          107 Gargarella 2022.

          108 See eg Carrasco 2022.

          109 Searle & Vanderveken 1985.

          110 Ferrajoli 2007.

          111 De Gregorio 2022.

          112 Gearty 2016.

          113 Kavanagh 2015.

          114 The inclusion of Canada in the new “Commonwealth” model of constitutionalism is doubtful in the first place, given that the Canadian Supreme Court has powers to invalidate legislation (unlike in the UK) and the role of the “notwithstanding clause” of the Canadian Charter of Rights was better conceived of, at least until very recently, as exceptional. See e.g., Sirota (forthcoming).

          115 This does not imply the denial of the positive functions of constitutionalism, which I discuss in Sandro (2022: ch 2).

          116 Sandro 2023.

          117 Sandro 2022: 195-200.

          118 In listing these four levels I am slightly amending the list and discussion offered in Sandro (2022: 198-99).

          119 It should be noted that this possibility is significantly increased by the fragmentation of the legal system and the resulting possibility of unforeseen (on part of the drafters) interaction between different provisions in different statutes.

          120 See the further considerations on this point in Sandro 2023.

          121 Sandro 2022: 199.

          122 Sandro 2022: 199.

          123 But the same can be said, mutatis mutandis, of the sec. 3 interpretive obligation established by the HRA1998 in the UK. 

          124 Sandro 2018.

        

        
          Abstracts

          
            In this reply, I address many of the observations and criticisms raised by Donald Bello Hutt, Mathieu Carpentier, Maris Köpcke, and Graziella Romeo vis-à-vis in my book The Making of Constitutional Democracy: From Creation to Application of Law (Hart Publishing 2022). The discussion touches upon a host of different but interconnected issues: from the necessary connection (or lack thereof) between the state and the rule of law; to the feasibility and relevance of the distinction between law as lex and law as ius for modern constitutionalism; to the role and scope of a theory of normative powers for the concept of law-application; to the centrality of the idea of contingency in constitutional theory and its consequences for constitutional design. As a result, I clarify and further develop several aspects of the theory (and meta-theory) of constitutional democracy I originally presented in the book.

          

          
            
              V tem odgovoru obravnavam številne pripombe in kritike, ki so jih Donald Bello Hutt, Mathieu Carpentier, Maris Köpcke in Graziella Romeo izrazili o moji knjigi The Making of Constitutional Democracy: (Hart Publishing 2022). Razprava se dotika številnih različnih, a medsebojno povezanih vprašanj: o nujni povezavi med državo in vladavino prava (ali neobstoju takšne povezave); o izvedljivosti razlikovanja med pravom kot lex in pravom kot ius ter pomena, ki ga ima to razlikovanje za sodobno ustavništvo; o vlogi in obsegu teorije normativnih pristojnosti za koncept uporabe prava; o pomenu ideje kontingence v ustavni teoriji in njenih posledicah za ustavni ustroj. Na koncu pojasnjujem in dodatno razvijam več vidikov teorije (in meta-teorije) ustavne demokracije, ki sem jo prvotno predstavil v knjigi.
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