
5

DIGNITAS n The Ambiguities of the Loss and Damage Fund

How do we respond to the negative impacts of climate change 
on the enjoyment of human rights? Recent discussions and nego-
tiations at the United Nations Climate Change Conference (COP28) 
resulted in establishing the Loss and Damage Fund (hereinafter the 
Fund). States parties at the 2009 United Nations Climate Change 
Conference (COP15) already envisaged the establishment of the 
Fund to respond to the negative impacts of climate change. They 
noted in the Copenhagen Accord that “New multilateral funding 
for adaptation will be delivered through effective and efficient 
fund arrangements, with a governance structure providing for 
equal representation of developed and developing countries” (De-
cision 2/CP.15, Copenhagen Accord, 2009, para. 9). Later, the War-
saw international mechanism for loss and damage associated with 
climate change impacts emphasized the importance of “… enhanc-
ing action and support, including finance, technology and capacity 
building, to address loss and damage associated with the adverse 
effects of climate change” (Decision 2/CP.19, para. 5 (c), 2014). The 
direct legal basis for establishing the Fund was established at the 
2022 Sharm el-Sheikh United Nations Climate Change Conference 
(COP27). The States there decided “… to establish a fund for re-
sponding to loss and damage whose mandate includes a focus on 
addressing loss and damage” (Decision 2/CP.27, para. 3, 2022). The 
Fund was finally operationalized at the Dubai United Nations Cli-
mate Change Conference (COP28). The States there observed that 
the objective of the Fund: “… is to assist developing countries that 
are particularly vulnerable to the adverse effects of climate change 
in responding to economic and noneconomic loss and damage 
associated with the adverse effects of climate change, including 
extreme weather events and slow onset events” (Decision -/CP.28 
-/CMA.5, Annex I, p.5, para. 2, 2023).
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The Fund will serve as a mechanism of a financial nature that 
would compensate those countries that were adversely impacted 
by different adverse impacts of climate change. It aims to com-
pensate countries and provide them with financial support for all 
losses and damages sustained due to climate change that cannot 
be remedied through mitigation and adaptation measures. The 
Global South countries consider the Fund as the mechanism by 
which Global North countries would compensate them for his-
torical injustices. They argue that the Global North countries have 
a moral obligation to aid countries adversely affected by their in-
dustrial activities over the past centuries. The Global South coun-
tries that are mainly affected are primarily coastal states, small is-
land developing states, and least developed countries, which have 
carried the most harmful effects of climate change. Nonetheless, 
for the Fund to have credibility and legitimacy, it would have to 
ensure equality in assisting all countries affected by the negative 
impacts of climate change.

The concept of loss and damages includes economic losses, 
such as infrastructure deterioration and destruction, and non-
economic losses (negative impacts on biodiversity, human dig-
nity, cultural heritage, etc). States will have to agree on the exact 
definition of “loss and damage” in the future. The legal nature of 
the Fund is based on states’ shared and joint responsibility for the 
adverse consequences of climate change. Its aim is not primar-
ily preventive but mostly to compensate most affected states for 
losses and damages. It is embedded in the values of international 
cooperation, extraterritorial environmental and human rights ob-
ligations, solidarity, and shared responsibility to respond to the 
adverse effects of climate change on the enjoyment of human 
rights. Therefore, the Fund should assist states and other stake-
holders in building capacity to prevent climate change risks for 
the enjoyment of human rights.

Nonetheless, several ambiguities exist. It needs to be made 
clear who the rights-holders and duty-holders under the Fund 
are and how at least its minimum funding will be secured. Some 
countries have already pledged contributions to the Fund (UN, 
2023). However, the sustainability of such donations beyond 
Global North countries will have to be ensured. The United Na-
tions should encourage the private sector’s contribution to the 
fund. Most importantly, how the causal link and attribution be-
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tween cause and adverse impacts on climate change will be es-
tablished is still being determined. Nonetheless, the Fund should 
complement existing climate finance frameworks such as the 
Green Climate Fund, which at COP28 achieved the funding re-
cord (Green Climate Fund, 2023).

As the Fund is still in its early stages, how it will operate and 
administrate the funds is still being determined. One can expect 
a disagreement over who will be obliged to contribute to its func-
tioning along the Global South – Global North divide that is often 
visible in the United Nations General Assembly. Nonetheless, es-
tablishing the Fund should be welcomed as an attempt to respond 
to the negative effect of climate change on countries in both the 
Global South and the Global North. The Fund will attempt to cre-
ate financial incentives to rebuild countries and help vulnerable 
communities address the negative impacts of climate change. As 
climate change is an issue of urgency, the effectiveness of the 
Fund should not be lost in the governance, financial, and ideo-
logical disputes between the Global South and the Global North. 
Therefore, a robust mechanism should be established to ensure 
and monitor the independence, impartiality, and fairness of the 
Fund’s functioning.
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